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The King verf. Huggins. Cafe 199. 

THIS WM an aftion for an efcapc for the debt of ln>n»*'ori fo« 
\ -rr* n t * f *" eica-^e, the 

the King agamft the defendant late Warden of the detrn<i^n» wm 

F/fei. Mr. fTarJ moved^ that the defendant might Soub!^. ^^^^ 
be allowed the liberty of pleading non debet, bf recent^ i/i- ' o"^^*$*/c. ^ 
fecutus ejly for by the ftatute 4 Annny c. 16. it (hall be law- ™*^ «S» 
fui for any defendant, tie. with leave of the Court, to plead 
as many feveral matters^ as he (hall think necelTary for hie 
defence; and this (latute extends to the king's fuit as well 
as to that of the fubje£l ; for vafeB. 24. it is faid, this a£l and 
all ftattttes of jeofails (hall extend to all fuits for recovery of 
debt immediately owing, or any revenue belonging to her ma- 
jcfty, her heirs or fuccefTors, and to all courts of record in the 
counties palatine of Lancajter^ Cbefter^ Durham^ and principa- 
lity of Wales, and all other courts of record in this kingdom* 

And fo it was agreed in this Court. 

And afterwards, upon affidavit that the efcape was not B«nb. 96. 
voluntary, (for otherwife by ftatute 8 tsT 9 IF. 3. r. 27. i p. wL/sa*. 
/. 6. Plea of fre(h purfuit is not allowable) the defendant ^" ^' ^^^ 
was allowed to plead both pleas. ( i ) 

( I ) It is faid in Parker's Reporrs, of May following ; and it appears by 

p. 1 5. that <* this cafe is mifrcDorted ; the record^ that the defendant did not 

for though on the 26th of Afrit » 1729. plead non delete hot only recaption b/ 

there was a rule to (hew cavfe why fre(h purfuiu" This alfo appears to 

thefe pleat (bould not be pleaded, yet be the cal'e by the Report in Betrmar^ 

that rule was difcbarged on the loth iifi^n* 
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4^5 Dc Term. Sana. Hill. 6 Geo. 11. 

Attorksy to him in his uncle's will, did in Mich, term, 12 Ann. fuffer 

Gsics«AL «r. . 

YovHo and a rccovcry of the StiffiJk eftatc, and two other recoveries of 
the ChequfT'Inrtf part lying in Middle/ex^ and part in London^ 
and by indenture of leafe and releafe dated the gth and lO/A 
of 03obery 1 7 1 2. declared the ufes to himfclf in fee, and after- 
wards by will dated the 27th of Aprils 13 Ann. devifed the prc- 
mrfles and feveral fums of money out of them to feveral of the 

defendants, and by codicil i?^?* devifed feveral other 

eftates to the defendants, and then died without any ifTue \ 
and this is fet up in bar of the relief prayed by the \fAL 

ABro.CP. This plea was allowed by the Q>urt of Exchequer. But 

^ ' afterwards on appeal to the Houfe of Lords, that decree was 

reverfed. 

And now it was infifted, that Tbomas Sutton the nephew 
was by this will of his uncle not tenant for life, but tenant 
an tail, and confequently enabled to fuffer the recoveries, 
and bar the fubfequent bequefts to the truftecs for chari- 
table ufes. 

, ■^^'^' It was admitted, that the nephew Thomas Sutton did take 

y at firft only an eftate for life, remainder to his firft and fe- 

cond fons fucceffively in tail, but then by the fubfequent 
words, and immediately from and after the death of my faid ne* 
phew without ijfue male, 8cc. he had an eRate-tail; tlien a de- 
Ivpra f. S93. vife to one for life, and after to his iiTue by a fecond wife, 
gives an eflate-tail, and fo it was refolved in the cafe of King 
and Melling. i Vent. 114. 225. 

(#) 8 Mod. That the cafe of [a) Langley and Baldwin is a cafe in point ; 

lEq Abr 18c. ^hich was this: A. by will devifes lands to Henry his eldeft 
^' *9« fon for life, and after his deceafe to Jonathan his grandfon 

for life, without impeachment of wafte, and after to the 
firft fon of Jonathan and the heirs male of his body, and 
for want of fuch iflue to the fecond, and fo on to the third, 
fourth, fifth, and fixth fon of Jonathan^ and the heirs male 
r A%6 ] ^f ^'^^^ rcfpefkive bodies. And in cafe Jonathan dies with- 
out iffuc male, then he devifes over to another. This cafe 
was by the Lord Chancellor referred to the confideration 

of 
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of the Court of Common Pleas, and by them rcfolrcd to be Attork.t 
an cftitc-tail in Jonathan. ^ y«uho and 

That the claufe he Jbould not do 9r fuffer nvafle^ could not 
▼ary the cafe, for fo it was in the cafe of King v. MelUng 
and Langley v. Baldwin^ and it was fit to reftrain it with 
regard to his firft and fecond fons. 

That the cafe of Popham and Bramfield^ {a) I S^/i. 236. (^) , p. Wmt. 

would indeed have been contrary, if it had been as there re- 54^ J ^^ ^^^g^ 

ported ; but that report doth not truly (late the cafe, for the P*y"^ 

limitation did not go only to the tenth fon, and reft there, 449- 

it was limited to every other fon and fons, C5*r. % Frecm. s66. 

ft69. 
That the claufes, if he refufe to convey ^ bfc, or did en- , yfi *26. 
deavour to defeat or objirufl the performance of the charitable 'j^^' ^^'' 'j®'- 
hequifts^ isfc. were arguments that the tedator intended an >4- 
eftate-tail to his nephew rather than otherwife ; for it is faid, 
that the legacies, t^c. devifed to his nephew and the heirs 
male of his body (hall ceafe, (^r. and if he and the heirs 
male of his body (hall commit or fufFer wafte, fsfr. which 
fliew that the tcftator apprehended what he devifed to his ne- 
phew would go to him and the heirs male of his body \ and 
from claufes of that kind, tliough in themfelves void and 
of no effcft, the intent and meaning of -the teftator may be 
collefted, as appears in Sunday's cafe. 9 Cg. 127. j"^*' p.»9*' 

It can be no objeftion to this conflruftion, that the trufts 
of the eftate barred by his recovery were for charitable ufes; 'J** Wnn.p. 
for the fingle qucftion is, whether Thomas Sutton the nep!iew 
had an eftate-tail in him, whereof he might fufFer a recovery 
or not? if he had, all eftates depending upon that intail 
will be equally barred, whether they were given to charity 
er not. 

Nor will there be any difference between the Chequer-Inn, 
of which the tcftator was fcifed in fee, and the eftate in 
Suffolk^ whereof he had only the equitable intereft; for the r 427 ] 
conftrudion of the words of a will muft be the fame in a 
court pf equityi as in a court of law; and the devife of an 

A 3 equity 



4^7 0« Term. Sand. Hill. 6 Geo. II. 

Attorwit equity muft be governed by the fame ruks that the devife 
yovflic tod of the legal eftate is governed by. A recovery of an equi- 
table intereft or truft, hath the fame confideraiion in a court 
lafn p. 430. of equity, as if the perfon who fuSered it had had the legal 
eftate in the fame manner, and had fuffered a common re- 
covery, fuch recovery would be confidered in a court at law. 
It would make a ftrange confufion, if the fame words ap- 
plied to two different inheritances, one a legal, the other an 
equitable one, (hould give the fame perfon an eftate-tail in 
the one, and only an eftate for life in the other. 

But it was infifted on the other fide, and determined by 
the Court, that as to the Chequer-Inn^ whereof the devifor 
was feifed in fee, the queftion was proper at Law, and thcrc-^ 
fore the Court would not determine, but leave to either that 
was out of poiTeftion a liberty of trying at law his title; 
that what was urged, and the cafes cited, feemed very good 
law, for if a man devife to J. for life, and after his death 
to the iflue of his body, or as King and Mellin^'^ cafe, to the 
iflue of his body by a fecond wife, it would not now be 
doubted, but that A. hath an eftate-tail, although he fhovld 
be reftrained from wafte, or have power given to make a 
jointure. That in like manner the cafe of Langley and 
Baldwin feems good law; for when a man gives land to A. 
for life, and after his death to his firfi fon and the heirs of 
his body, and fo on to the fixth or tenth fon, and then adds, 
but if he die, without iflue male of his body, then I give the 
land to B. in tail ; thefe latter words will create an eftate- 
tail in A* fubfequent to the limitation to his fons particularly 
cxprefled; for it is the plain intent of the teftator, ,that B. 
{hould not have the land till a total failure of iflue male of 
A. be they never fo many, (hould firft happen ; but as all 
the fons not particularly fpoken of muft take by way of de- 
fccnt, there being no words of purchafe with refpeft to 
them, confequently, in order to make good the manifcft in- 
tention of the devifor, fuch conftruflion will be made as in 
cafe of a limitation of ufes to the right heirs of him who 
conveys, where an ufe refults to dip grantor, fince by 

a maxim 
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a maxim in law he cannot make his right heirs purcha- Attoeniv 

^ *■ Gemeaal «r. 

fers. Y0UM6 aod 

Oihert. 

But fuch conflru£lion is not made but where it is made 
neceflary by the plain and evident intention of the teftator ; 
and therefore where Clement Frenchman devifed to his wife 
for life, then to his coufin Qentent and the heirs male of his 
body, \^ ^ contlngat (and if it happen) his coufin C/ement die 
without heirs of his body, then to his coufin jilex. F. and 
to the heirs male of hi^ body for ever ; Clement left iflue a 
daughter, and died without ifiue male ; and it was infifted, 
that by the fubfequent words, if Clement die without iflue 
generally, without faying iflue male, or fuch iflue, or any 
words of the hke nature, the coufin Clement muft take an eftate 
in tail general, which would go to his daughter. But it 
was refolved by the whole Court without difficulty, that he 
fliould only take an eftate in tail male, for the latter words 
(hould be governed by the former, [a) Dy, 171. Bendl. (^j i Eq.Abr. 
pi. 114. I jind. 8. Mo. 13. '97- P*-7- 

The prefent cafe may perhaps be a middle cafe between 
thefe two; it is certain that the cafe of Langley and Baldwin 
doth not come up to it exaftly ; for there was a plain inten- 
tion of the teftator, that till a total failure of iflue male of 
Jonathan the eftate fliould not go over to others 5 and it was 
in nature of a condition precedent to the other's taking ; but 
here it is plain through the whole precedent part of tlie will, 
that John Sutton fliould take but for life ; he takes care he 
fhouTd not do or fufltr wafte, that he fliould not rcfufe to 
convey according to the truft, i*fc. that he fliould keep the 
premifles devifed in repair, and fliould not impeach, queftion 
or endeavour to defeat, avoid, deftroy, invalidate, or obftruft 
the payment or performance of all or any of the annuities, 
legacies or charitable bequefts in his will ; therefore it may 
feem unreafonable to think that the teftator meant in the very 
next words to give him fuch an eftate as might enable him 
to defeat or deftroy, or to put fuch a conftruftion upon 
them, unlefs there be an abfolutc neceflity for it. But 
where is that neceiBty ? The words are not penned in the 

A 4 nature 



4^9 DcTerm. San<a. Hill. 6 Geo. II. 

CsMs'r'l Tizturt of z prerious condition, as in the cafe of Latiglej 
Yovii««ii4 and Baldwn^ but rather arc defigned to denote the time 
when the charitable bequefts (hould take cffeS, from and iVw- 
mediately afUr the death of my wife^ and the death of my ne^ 
phew Thomas Sutton without iffue male of his tody, or after the 
death of fuch iffue male^ I dewje to my /aid truflees^ &c« And 
as there appears no intent of the teftator to give his ne- 
phew any other eftate than before, fo the words may be (a- 
tisfied with a difierent conftrudlion \ for the words^iw and 
immediatefy after feem relative to the derifcs before, imme^ 
diately after the eftates already given, / devife to my truflees^ 
and then after the death of the nephew without fuch iflue 
male, as before mentioned \ or it may mean no more than 
tills, if at the death of my nephew he have no iflue male 
living, or if he have, when they die, the eftate fliall imme* 
diately go to his truftees; and in cafe fuch conftru£lion be 
not made, the words qr after the death <ffiu;h iffue male muft 
be rej:£led, and are intirely ufelefs. 

What is faid, that the words recited in the reftraining 
claufes, which were defigned to prevent his defeating hi| 
charities, then the be^uefls to him and the hfirs male of his body 
/ball be vjidy if he and the heirs male of his body do wqfle^ fsfi\ 
import that the eftate-tail was intended to the nephew by the 
teftator, do not neceflarily conclude fo far, fince they may 
be fatisfied by the bequefts given before to him and his fons ; 
and it would make wills very uncertain, if every uncautiout 
and incorcc£t expreflion in tranftu fliould be laid hold on, 
to determine the teftator*s meaning to be different from what 
fccms to be fo upon the confideration of (he whole will. It 
is true, every fuch expreffion may be made ufe of to illuftrate 
the teftator's intention, and that was all that was done in 
Sunday^ % cafe, 9 Co. 127. where, upon the whole com* 
plexion of the will, the teftator's will was held to be, that 
^1 the children (hould havw the like eftate, and not fome to 
take in tail, and otiiers only for life. * 

Thefe thiti.^s were mentioned, not to deliver the opinion 
pf the Court upon this point one way or other, but to (hew 

that 
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that it miffht defervc confidcration, and being a queftion at Atto»m«t 
law was fit to be left to a trial, and not determined in equity,, Yovwo «q4 

Othert. 

efpecialljr fince it appeared that there had been fome doubt 
in the cafe ; for when the Exchequer allowed the plea, they 
muft have concluded that Thomas Sutton the nephew took an 
eftate-tail by the will; and when the Houfe of Lords re- 
▼erfed their decree, it argued at leaft, that they thought it 
doubtful, and deferving further confidcration. 

^As to the farm andeftate in the county of Suffolk^ where- 
of the. devifor had only an equitable intereft, and the legal 
eftate was in Thomas Sutton the nephew, that flood upon a 
different foot, and was proper for a court of equity to de- 
termine. 

TTie Court clearly agreed, that there was no difference in ^ • p, -^- 
the conftruflion of the words of tlie will in a court of 
equity from what they would have in a court of law ; and 
therefore if a dcvifc of lapds was made by him who had 
only an equitable intereft, or was but ceftui que tntfly the de- 
Tjfee would take the fame eftate In all refpcfls as he would 
have done from the fame words if the devifor had been feifed 
in fee of the legal eftate *, nor will any difference arife in 
the conftrii£lion of the words of the will from the rcmaio- 
dcrs being limited or difpofcd of for charitable ufcs, than what 
"would arife if the fame remainders had been difpofed of to 
private perfons. 

But in this cafe the bill is, that the heir and devifecs of 
Thomas Sutton the nephew may be decreed to convey purfuant 
to the direftions of the will. He in the firft place charges 
and fubje£ls all his eftate to the payment of his debts, and to 
the annuities and legacies given by his will; then, taking 
notice that the legal eftate of this farm in Sufolk was in his 
nephew Thomas Sutton^ he direfts him to coilvey the fame to 
the truftees afternamcd and their heirs, upon the feveral 
ufes, trufts and purpofes after limited and appointed, or clfc 
to declare the iruft thereof by deed, (^c. in fuch manner as 
Ae faid truftees (hall reafonably think fit and require, in 
twelve months after his deceafe. Now in ca(b the bill or in- 
formation 



431 



De Tdrm. Sand. Hill. 6 Geo. II. 



ATTOlHtT 
GSMtmAL V. 

YoiM<o an4 
Ocbcrt. 



3opri p.4ii. 



formation had been exhibited within the twelve months to 
enforce fuch conveyance or declaration of tnift, would not 
the Court have enforced a ftrift execution of the convey- 
»nce, fuch as might not have left it in the power of the 
truftee prefently to defeat it ? It is apparently the intent of 
the teftator, that the lands in Suffolk fhould go to . his ne- 
phew for life only; that after failure of his children and 
their ifluesi it ihould go to the charities fpecified in the 
will ; that the nephew ihould not defeat them ; that on his 
refufal to declare the trufts, he fhould lofe all the benefit 
given him by the will ; would the Court then have enabled 
him immediately to have defeated them ? No furely, they 
would have put it out of his power to do fo. The fubfcquent 
ufes, trufts and bequefts in the will are only fpecifications 
of the fpecial ufes and trufts the teftator defired to have 
perpetuated and take effeft; and therefore the conveyance 
or declaration of the truft muft have been directed in fuch 
manner as that they might take effeft ; it was to be done ia 
fuch manner as the truftees fliould rcafonably think fit and 
require; would it have been reafonable to require fuch a 
conveyance as might immediately have been defeated, and 
the truftees barred of the eftate and intereft intended tliem ? 
The conveyance in this cafe muft have been directed agree- 
ably to what would have been done in die cafe of marriage 
^irticles. And the utmoft that could have been afked from 
the words, afier the death of my nephew Thomas Sutton, wit^ 
cut 'tjfue male of his body begotten^ or after the death of fuch ijfue 
makf would have been, that an eftate fhould be limited to 
any other fons the teftator fhould have, in the fame manner 
as it was given by the will to his firft and fecond fon, not 
that it fhould be limited to him and the heirs male of his 
body, fo as to defeat all fubfequent limitations. 

That this 13 now the conftant method of courts of equity. 
In the execution of conveyances upon marriage articles or 
other agreements; the cafe of Trevor and Trevor was fo- 
lemnly debated and confidered, and afterwards affirmed in 
the Houfe of Lords, There the Matter of the Rolls, Sir 
2 John 
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yphn Trover^ had agreed by marriage articles to fettle an ArToiKir 
eftate on hlmfelf for life, then to his wife for life, then Younc a«a 
to the iflues male of his body by fuch wife ; and in cafe no 
fettlement was made in two years after the marriage, the 
perfons feifed fhould ftand feifed to the fame ufes 5 after the 
two years he fufFered a recovery, and difpofed of the eftatc 
by will ; but all was fet afide, and the conftruflion made 
was, that the articles fhould have been executed fo as not to 
have en?.bled the Mafter of the Rolls to defeat the children 
of the marriage. And although it was infifted, that by the 
covenant to ftand feifed the eftate was now executed to the 
limitations as exprefled in the articles, it was held that 
ought to make no alteration. 

So in the cafe of Pnpilion [a) and Foice^ determined by the W » P* W«^ 
Mafter of the Rolls, and afterwards agreed to by the Lord % idiv. 17. 
Chancellor, it was direfted, that where a perfon devifed ,*Eq. AbV. ttc, 
monies to be laid out in the purchafe of lands, to be fettled P** 3®» 
upon A, for life, and after to the heirs male of the body of 
A, it was held, that fuch fettlement ihould be made as might 
efledlually fccure the eftate for the benefit of the feveral 
iflues of A. But by many cafes of a like nature in courts of 
equity, it feems to be juft, that where conveyances are to 
be carried into execution, purfuant to the direftion of arti- Forr. h* 
cles or a laft will, the fame fhould be executed in fuch a man- 
ner as may fecure to every one the eftate or benefit intended 
him, if it may be done confiftently with the rules of law; 
and not executed in fuch a way as will enable one perfon to 
defeat the eftate of another, if I^ can be properly prevented. 
And fuch execution as would have been decreed againft the 
nephew, if living, or if the information had been exhibited 
in twelve months after the teftator's deceafe, the fame ought 
to oe executed by his rcprefentatives now; and whatever the 
truftee hath dene to prevent it, is contrary to the duty 
of a truftee. And therefore the Court declared, that the 
common recovery fufFered by Thomas Sutton the nephew, of 
the eftate in the county of Suffolk^ and the deed leading the 
ufes of it, were a breach of truft, and ought to be fet afide; 
and that the heir and devifecs iliould join in executing a 

conveyance 
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conveyance to the truilees named in the will, or focJi 
others as (hould be appointed truftees according to the di- 
re£lion of the will, upon the ufes and trufts not yet deter- 
mined which were mentioned in the will ; that they (hould 
likewife deliver pofleffion, and account for the profits tliey 
had refpe£lively received (ince the relators were intitled \ and 
that the bill (hould be retained for a year, and either fide 
at liberty to try the title at law, for that part which was 
not the truft-eftate, and then refort to the Court for further 
dire£lions, and that the plaintifl^ (hould have their cofls. 

(0 * 



(i) Upon which the Suttonj, (who 
claimed under the recovery; after- 
wards bi ought their ejeelment in the 
Court of Exchequer, which was tried 
in HJarj \3iC3i6on I735» and the jury 
found a fpecial verdid, 'viz, the faid 
yeJhi Sutton's will, and all fafls ne- 
ceflary to bring the matter of law be- 
fi>re the Courts and in Eafiir term 1737* 



the fpecial verdidl was argued ; in the 
tcrfli following, the Court gave jirdg-^ 
ment for the leHbrs of the plaintiff*, 
being of opinion that Thomas Sutton ^ 
the nephew took an ellate tail in the 
Chequer 'Ikh, and on the 2 2d of June, 
*737» the Court ordered the tenants 
to attorn, fcfi-. to the Suttons. i P. 
Wms. p. 7O7. in note. 



Cafe 291. 



]ftbekiag*s 
debtor dies, he 
way puifve bis 
fcmedy againft 
hit txectttor at 
any time. 
Park. los. 



(«) Vide Stat. 
19 Geo. 3. c. 
69. fee. I. 
4 Term Rep. 
4««- 



Attorney General verf. Elizabeth White, Excctt- 
trix of James White. In Scacc\ 

AN information of debt was exhibited in Trinity term, 
on the 29th of y tine, 12 Geo. 2* againft the defendant 
for 1 140/. for the duties of 3600 gallons of brandy im- 
ported by her tcftator on the loth" of February preceding. 
On nil debet pleaded, the jury find that the teftator imported 
thefe brandies in the year 1719 and 1720, in cades con- 
taining^ but twelve gallons each» and that he before the du- 
ties paid, which came to 1140/. died (to wit) on the 20th 
of February 1725, having made his will| and his wife^ the 
defendant, executrix. 

On this verdi£t it was infifted on behalf of the defendant, 
that fmce by Statute {a) 4 W 5 W.V M.c.^. fee. 8. the 
importation of brandy in fmall veflels and cafks not con* 
tsiining each fixty gallons at Icaft, was prohibited on pain df 

forfeiting 
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forfeiting the faid brandy or value thereof, He. the King ^j;;;;;;j^ 
ought in tliis cafe to have fued for the forfeiture, and not W«it», 
by way of debt for the duties or cuftcms, v^hich would 
have been payable iu cafe the brandy had been fairly im- 
ported. 

At lead the duty in this cafe arifing ex Jelled from the 
unlawful importing of the brandy in fmall calks, however 
the king might have difpenfed with the forfeiture, and de- 
manded the duty againft the teftator, he cannot do fo to 
charge the executrix, againft whom in this cafe debt is not 
maintainable. 

And It was argued by Mr. JVard and Mr. Bootle, counfel 
£c&' the defendant, that where goods were abfolutely pro* 
hibited to be imported, the importation occafioned a forfei- 
ture of the goods, which the King could not difpenfe with ; 
that there was a wide difference between goods on which a [ 434 J 
duty was laid, and a forfeiture given as a penalty for non- 
payment of the duty, and goods that were prohibited to be 
imported, and forfeited in cafe they were fo. In the firft 
cafe it was not much controverted but that the King might 
waive the penalty and accept of the duty, and if they were 
carried into the Cuftom-Houfe, the duties might there be 
accepted, bat if prohibited goods were carried to the Cuftom* 
Houfe, the forfeiture ftill continued. 

When goods are prohibited the intent of the law is, that 
no duty fliould be paid for them beeaule they are not to be 
imported at all; but if upon the importation a duty may 
be accepted inftead of the forfeiture, the importation would 
be encouraged, and the intent of the law-makers defeat* 
ed. 

But in cafe the King could difpenfe with the forfeiture 
and take the duty, he ought to make his ele£lion to do fo 
in the 'life of the party, oflierwife it would be highly incon* 
venient ; for as the King's debt miift be firlj fatisfied, it may . , 
happen after a merchant has been dead twenty or thirty 494. 
yearSt and hid executor had adminiftred, paid all his debts, 

and 
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ATTORMtT and difpofed of all his affets, a claim mipht be fet up for 
Cbkkralv. ^ ^ ° '^ 

Wmits* duties upon goods imported which the executor has no know* 

ledge of, and can make no defence againft, and every thing 

turned round, or the executor ruined on pretence of a 

devaftaviU 

The proceeding by way of information for debt in the 

cafe of the Crown was introduced by Sir Edward Northey 

when Attorney General ; for before the informations ufcd to 

be founded on the ftatute; but if fuch proceedings be 

likewife carried on in the cafe of executors, it muft be much 

more mifchicvous, efpecially in cafes of this nature, where 

the matter charged is a perfonal tort done by the importer, 

whofe offence dies with his perfon ; and therefore in all 

cafes of penalty, forfeiture or wrong committed or done by 

C^ I Sia %% ^^^ perfon, no aAion lies for it again ft his executor, {a) 

\ keb. 344. Adiion lies not againft executors on Stat. 2 fa^ 3 Ediv. 6» 

iSid. 1S1.407. r. 13. for not fctting out tithes, (i) 



[435] 



If the tenant be amerced in the manor court, and die 
before it be levied, the amerciament is loft. (2) 



Cro.Elis.557. Debt lies not againft executors wherfe the teftator might 
9 Co. 87. b. Yavc waged his law. 

Cro.Eljf.557. Nor upon an award made upon a fubmiffion by the tef- 
^^ R ^^^^ ^° * reference, although the award be in writing. 

248. coot. 

1 Salk. 69. And no inftance or precedent can be fhewn, where fuch 

s c 

an information was maintainable againft an executor. 

The Attorney and Solicitor GtnttTi e contra infifted, that the 
ftatute 12 Car. 2. r. 4. grants to the King the duties of ton- 
nage and poundage, viz. fo much per ton on all wines im« 



(1) The executor of the parfon is cord. In an action of debt for a fine 
not entitled to the forfeiture given or an amerciament, in a leet the de- 
by the ftatute. i Vern. 6o. fendant (hall not wage his law, be- 

(2) The reafoB is becaufc the te- caufc the leet is a court of record, 
nant might have waged his law, the Co. Lit. ag;. a. Moore 276. 2 Roll* 
manor court not being a court of re- Abr. 106. 1 Leon^ 205. 2 Lev. t«6. 

ported^ 
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ported, Vc. (o that it is a duty for which the King may have Atto«ii»t 
debt, and the fubfequent z£ts which augment the duty arc Wmtb.. * 
worded in the fame manner. The ilatute j^ V ^ W. & M. Ct 
5. for further fupply, f^c. gives and grants to the King the ad- 
<litional rate6> impofitions, duties, viz, for every gallon of bran- 
dy imported, t^c. two (hillings. J^^ow wherever the common ^^ ^*'* 54«- 
law or cuilom creates a duty, debt lies for it ; per Hale^ Hard. 
486. And it muft be the fame where an aft of parliament 
creates 9 duty ; when a ftatute enaAs any thing for the ad- 
vantage of another, the perfon will have a remedy given him 
by the fame ftatute ; per Holt C. J. 6 Mod. 26. Thus on 
the ftat, 28 jB//z. c. 4. the flierifFmay have debt for his fees. 
Mo. 853 (a). I Salk. 209, and on the ftatute 2 faT 3 Edw. 6. (') »^^- ^^ 
c, 12 (^)- for not fetting out tithes ; on the ftat. 14 //• 8. r. 5 Latch. 17. 51. 
(c). for the praftice of phyfic in London without licence, j. 35/ 

though no fuch aftion is exprefsly given, a) *i Ro^LAbr. 

59 «. J. 30. 
2 In(Y. 650. (c) X Rol. Abr. 598. I %$. 

But it was chiefly objefted, that by the provifo in the ftat. 
4 {5* 5 W. i^ M. c. ^. f. 8. if brandy be imported in caflcs 
under 60 gallons each, it is forfeited, and then the aftion is 
not to be maintained for the duty. To which it was anfwered 
by Mr. Attorney, that this prohibitory claufe do^s not extin- 
guifli the duty, but the King may take advantage of either as he 
pleafes. It will not be faid, bccaufe by the ftat. 1 Anne c. 14. [ 436 ] 
it is enacted, if any import or land goods, i^c. before duty paid 
or fecured, or be aiding, t^c. he ftiall forfeit the goods and 
double the value, that therefore the King can have no remedy 
for the duties. And what diflFerence, when fuch forfeiture is 
given in the fame or fome other a6l ? And as to what was 
faid that the King ftiould make his ele£lion in the life of the 
party, no cafe is cited to warrant it ; in debt or AJfumpftt the 
executor may eleft either, as well as the teftator. 

Hale cited a Mod. 128. which faith, if in an a£l of par- » «•!«'• P-C* 

p. X7I. 
liament there be a prohibitory claufe, and another which 

gives a penalty, an information lies on the prohibitory claufe, 

and 
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ATTotiriY smdthe party may decline to proceed for the penalty* Ddit 
W«iTB* was brought by the farmers of the cuftoms on the ftat. i yjr» 
<-. 33* ibr the duty of poundage for goods landed without 
paying the cuftoms, i RiL Rep. 383 ; fo upon this Terr fta- 
tutCi 4 {^ 5 W.bfM.c.^. it hath been held ilk this court 
that debt lies for the duties* 

Chamberlain and HoUsm 

M Bo&b»44. ^"^ again (#) Doe qui tarn v. Cooper^ 2 Geo. 

As to the fecond point, on which the moft ftrefs feems to 
be laid, it muft be admitted that in all cafes where money 
becomes due bycontra£i'or agreement with the teftator, an 
a&ion is maintainable on fuch contradi againft the .executor, 
unle(s where the teftator could wage his law ; fo where the 
money grows due upon a default or mifdemeanor, if reduced 
to a certainty by a matter •f record, l^c. as for iiTues forfeit* 
cd by the teftator, or fine on him by Juftices at Wejimitifter^ 
ai&fes, quarter fefilons, commiflioners of fewers, bankrupts, 
or ftewards of leets, He. Offic. Ex* i iB (3). 

^^ . . It is true no adion lies againft an executor or adminiftrator 

for any perfonal wrong or injury to the perfon, lands, or goods 
of another, as trefpafs, battery, falfe imprifonment, wafte, 

- . ^ Nor upon a ftatute which gives remedy by debt againft the 

teftator himfelf for his mifdemeanour, as debt for an efcapc, 
for not fetting out tithes, He. 41 Aff. 15. Dyer 322 (^>. 
?L?Abr!5«,. %InJl. 382. Off. Ex* 128. 



Cro.Car. 539, 
1 Saiiiid*2ll. 



But the law gives further remedy againft executors in the cafe 
of the Crown, than in the cafe of a common perfon j for as 
by the common law the king had his remedy for any thing due 
to him againft the perfon, land and goods of his debtor, 3 Co. 



(3) The edition of M>«/<zv0r/i&S Executors, printed in i774>is throughoat 
referred to. 

I2# 
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<r. 



^|2.'*. -2r/ff/?. 19. €hMi 290. fefr. fo if his debtor died, lie ^^;;^;';;*j, 

tnigbt purfmc.his rcmtdj againft his heir or executor. 2 Rol. Whitk. 
i«r. i<S2. And hcinight oblige Ac executor to give fecurity l'^{/^J^ 
•for tHiB-King^s debt before he adminiftcred. 2 i2fi/. 15?. /. 4S- 
Soihc«ing might have his remc4y againft the executor for Godb. »9k 
dAt on fimple contraft, for the executor cotild not wage his 
law againft the Crown. Cb. Lit. 295* 9 Co. 88. 

So by the Kin^.-account lay sjgainft tlie executor of his ac- Codb. i9x* 
countant, though not in the cafe of a common perfon for want 
of privity, till the ftatute (tf) 4 5s* 5 jfnfte, c. 16. R. 11 O. (a) St.4Aiuij, 

^^ ^ n I z^ c. 16. f. 27. 

90. a Rol. 161. ' 

So where theteftator was chargeable only to the King as an 
inmider, -treipafler for waftc, or other matter that is df 
.ptefit grvalue, ,akhough not for a mere perfoual wrong. 
^flt/.40. 

So for the duty of prif^ge wines, per 4 //j/?. 30. 3 Bt/l/l i. (/,) Moor, 832. 
(t) I RoLRep. 145. ' .&"•'•*'• 

4C0in.Dig.447. 

And as to the inconvenience to executors or admin iftrators, 
in cafe an information be brought againft them after they have 
paid away all tlieir aflets to fatisfy other debts, it feems not 
greater than what in all cafes tlicy mult fubmit to, they muft 
take the beft care they can, not to pay debts of an inferior 
before thofe of a fuperior nature. 

It is true that the King muft be firft fatisfied debts on record, F 43^ ] 
as judgments, ftatutes, recognizances, and it would be a deva- 2 Inft. 32. 
JlavU in tlie executor to pay other debts before him 5 fo obliga- 
tions to the King, for they are of the nature of a ftatute ftaple, 
by ftatute 33 H. 8. c. 30 (t). i yf/id. 129. So debts for /v Mnonoi. 
fines or amercements in the King's courts of record. Ojff, Ex' * ^'©wni. 203. 
136. 

But dehts due to the King which are not of record fcem not Harfr. 27. 
neceflary to be fatisfied before debts due to other perfons, *'*'^-*^'' 
Vol- II. B where 
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Atto^wiy 
gxncral v. 



where there is no notice given of the King's debt ; as where 
money is due to the King for wood, tin, eftrays, &c. or for 
amercements in court baron, or other court not of record. 
Off. Ex* 134. 2 Roi. iS9'pi» 8. So debt for arrears of rent 
from the King's leffce. Off. Ex. 135. Or due to a perfon at- 
taint or outlawed, if not found by ofBce. Q^. Ex. 134. So if 
in debt on a bond the defendant be outlawed before judgment 
till adiual feizure, this debt need not be firft paid, i Sali, So. 
Or if debt be afligned to the King* Lane 65. 

And by the opinion of three barons judgment was given for 
the King, Tfjom^on contra (4), 



(4) Lord ManifieU dechres in the 
cafe of Hamblj v. Trott, reported by 
CovtpiTy p. 376. that ** fo far as the 
tort itfelf goes, an executor (hall not 
be liable ; and therefore it is that all 
pablic and all private crimes die with 
the offender^ and the executor is not 
thargeable ; bat fo far as tke aft of 



the offender is beneficial, his aflett 
ought to be anfwerable ; and his exe- 
cutor therefore (hall be charged."-— 
The prefent cafe certainly falls withiA 
this rule, the teftator's ad having been 
beneficial to his property, therefore 
his perfonal reprefcntatives are refpon- 
fible. 
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Term. San£l, Mich. . 

V 

7 Geo. II. In Scacc\ 
Lord Vifcount Falkland verf. Phipps, Cafe 002. 

THIS was an a£lioh of Scandalum Matmatum brought by Pcen of Sen* 
Luciiis Charles. Lord Vifcount Falkland^ as one of the Union (bill bt 
peers of Great Britain^ agalnft Nathaniel Phipps^ butcher, ^jon txiZctin- 
for thefc words. Go fetch yottr lord out, G-^ d-^n him, I will ^^^r*'**- 
kill bint, he is a villaifg and a villainous rogue ; and for other 
words, He is afcriib ahd fcoundrel, to the damage of 5000/. 
Defendant [deads not guilty. Verdifl for plaintiff. Damage 50/. 

But it was infifted on the trial, and referved for confidera- 
tion, that the plainjUff ought to prove himfelf a Peer. Sed non Cro. Car. is#. 
mlhcatur \ for the plaiptiff in his declaration gives himfelf that 
denomination, Lord Vifcount Falkland, one of the Peers of 
Great Britain, and if he was not fo, the defendant fhould have 
pleaded the miibomer ; but by the plea in bar he admits the 
plaintiff to be what be calls himfelf. 

2. That thephdntiff being only a Peer of Scotland wzs not 
intitled to an a^iion of Scandalum Magnatum on the (latute 
% R. 2. c. 5. unlefs he had been a Peer of Parliament, for the 
precedents of a£lions of this nature are vecem f^ locum inpar^ ^ i^^, 
Ikmunto habend. Ftd. Ent. 72. 74. C^"- M- *7« 

iednan allocatur ; for by the ftatute of Uniori, 5 Jnne, c, Z. 
Ay. 23. all Peers of Scotland after the Union (ball be Peers of 

Ba Gnai 
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Falkland Great Britain^ and have rank and precedency, tic. be triedi 
fcfr. and enjoy all privileges of Peers as fully as die Peers of 
England now do, or hereafter may enjoy, except the right and 
privilege of fittingin the Houfe of Lords and the privileges de- 
pending thereon, and particularly the right of fitting upon the 
trial of Peers. 

Now the (latute 7. R. %• c. 5. or 12 £. 1. r. 1 1. does not 

confine the remedy thereby given for fpeaking falfe news, 

lies, or other falfe things, to words fpoken only againft 

the Peers of Parliament, but extends to falfe words againft 

other Nobles or great men of the Realm ; and therefore when 

tlic Peers of Scstland are by a£l of Parliament made jPecrs of 

England or Great Britain, they are Nobles of the Realm. 

(m) Cro. Cir. There {a) was no Vifcount at the time of the ftatute a iJ. 2. 

'36. tlie firft Vifcount being Join Beaunionty who was created 

Palm. 565. S.C. Vifcount in the j 8th oiH.6. yet when created Noble, though 

by a new title, he was intitled to his adion on thisdatutc. (i) 

And though fome precedents may add vocem fcf locum in par" 

Raft. Inr. 593. iiamento hahen. this is not neceflary for the maintenance of the 

Hwn.Pl. iia. adlion, and feveral precedents omit them, as Hern. PL 200, 

a inft. Clcr. 28. ^q^, 2 Bro. 16. Brow fd. Red. 21. So Ffd. EfU. 61. 
LiUy'iEnt.494. 

^3 i^h 



(1) So a Baron of the Exdiequer Lord MorJia^un^ reported in fortef 
is en tided to this afticn, though the cue, p. 165. that a gcoic/j Veer fiocc 
Hatute only mentions Jufiices of the one the Union is equtlly entitled to prtvii 
Bench or the other. P^/z/i. 565. ^emh. lege from arre^ with any ^En^Ufh 
12 Co. 134. Peer. 

(2) It is determined in the cafe of 
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Cafe of Kennet Lord DufRis. In the Houfe of Cafc 203. 

Lords. 



B 



Y the flat, tGeo. c. 42. it was ena£letl, that whereas George When the legi- 
Earl of Marifchal, Kennet Lord Duff us, and feveral others fj^'^V^" „ 
to the number of co, did on or before the 13th of November J^fn<^«f»no »n- 

•^ ' ' . "^ ttti^f court can 

17 1 c, in a traiterous manner levy war, l^c. and are fled to *»»!<* >ny other 

termi to be an 

avoid profecution, idc. if they render not themfelves to one equivalent. 
of his majcft/s juftices of the peace on or before the lad day 
of June IT i6j every of them not rendering himfelf as afore- 
faid, (hall from the faid 13th day of November 17 15, ftand 
and be adjudged attainted of high treafon, bfc. 

Lord Duffids on the 15th of May 1 7 1 6, wrote to Sir C^r/7 j- -i 
Wychij defiring to throw himfelf at his Majefty's feet, and to 
make a vifit to him (Sir Cyril) for that purpofe ; and did fo 
at HamburghiVrhexe Sir Cyril was then refidcnt as a public 
Minifter for the King. 

On the 2d of June 1716, he fet out for England by fliip 
from — , and came to Hatnburghy where on the 29th day 

of Jufie he was feized and taken into cuftody about 

e'clock in the evening, and was afterwards fent into England, 
and committed to the Tower, but pardoned by King George. 

Upon this cafe Lord Duffus petitioned the King, who re- 
ferred it to the Houfe of Lords, that his Peerage might be al- 
lowed. And it was infiftcd by his counfel at the bar of the 
Houfe of Lords, that Kennet Lord Duffus his fatlier was not 
attainted by this afl: of parliament, fince he was minded to 
render himfelf, and coming into England for that purpofe, was 
prevented by the King's Minifter abroad, who feifed and de- 
tained him at Hamburgh, whence he was ready to fet fail for 
JLngland, in order to render himfelf there to a juftice of die 
peace, according to tlie direction of the att of parliament. 

B3 That 
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^^C^l'^** That he had an intention to render himfelf according to 
the aft, appears by his application to the King's Miniftcr for 
that purpofc on the 15th of May ; and accordingly he fet out 
on the 2d of June iTi6j in order to come to England^ and 
had arrived as far as Hamburgh on his journey, when he was 
feizcd by the King's Miniftcr there, which was the fame as if 
he had been taken into cuftody by the King himfelf •, whereby 
his render was prevented, and made impofliblc by the aft of 
the Crown, of which 00 advantage ought to be taken. 

And by law, it was urged, it is a fufficient performance of a 
condition if it be performed in fubflance, although every cir. 
cumftance is not purfued ; and in this cafe, although he 
could not render himfelf to a juftice of the peace, yet he had 
rendered himfelf to one of the King's Minifters, and was after- 
1 44* 3 wards fent over, and might have been tried 5 which was all 
the defign and end of the aft of parliament ; .and confequent*. 
ly the fubftance of the condition required by the aft of parlia^ 
ment having been complied with, it was fufficient to prevent 
the Attainder from taking efFefti Suppofe he had rendered 
himfelf to one lately put out of the commiffion of the Peace, of 
which he had received no notice, would not the aft have been 
fufficiently complied with ? And many other cafes might be 
put, where it would be extremely hard that the party (hould 
not be cxcufed, Cnce it would be equivalent to a literal per-t 
formance of the condition. 

Secondly, it was faid, that in all cafes where the condition 
becomes impoffible to be performed bythe aft of God, or of the 
Law, or bythe aftof the King, or of the perfon onwhofe behalf 
the condition was made, the condition is difpenfed with, and 
need not be performed : and therefore in this cafe, when the 
Lord Dufus was taken into cuftody by tlie King's Miniftcr, 
which was the aft of the King, it was impoffible for him to 
come iwio England i2Xid render himfelf to a juftice of the peace. 

And it being objeftcd, that his intention to render himfelf 
yras not very evident, fince his application by letter to Sir Cyril 
f^ycki at Hamburgh was the I jth of Mayy but he took not 

ihip 
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(hip rill the id of June^ and was no further than Hamburgh ^'^ Duffws'i 

on the 29th of June^ whence it was from the evening of that 

day impoffible to come into England time enough to render 

himfelf to a juftice of the peace on the laft oijune, which was 

the next day ; a witnefs was produced, who faid it was pofE- 

ble to come from Hamburgh to England in the time, fmce it 

was but leagues, and with a good wind a perfon might 

fail ' leagues in an hour. 

But taking it for granted, that the Lord Duffus meant to 
render himfelf, and might come from Hamburgh to England 
time enough, yet there being a pofitive a£l of parliament, which 
made every perfon attaint that did qot render himfelf to a juf- 
tice of the peace by fuch a day, it muft be ftridly complied 
with; and the non-performance could not be difpenfed with by 
any inferior Judge or Court, or by any authority but that which 
xnade the a£t of parliament. 
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And this matter of law was referred to the opinion of the 
Judges prefent, who were the chief juftice Eye and myfelf j 
and we were of opinion, that this was not a compliance with 
the a£t of parliament; nor could any inferior court, if the Lord 
I^uffus had been arraigned before them, conftrue it fo to be \ 
for all he could fay for himfelf had been, that he had furrcn- 
dered himfelf according to the aft ; which faft, if it had 
come to be tried, muft have been determined by a jury, who 
upon this evidence could not juftly fay, that he did render 
himfelf to a juftice of the pence as the aft direfts *, or if they 
had found the matter fpecially, the court could not adjudge it 
to be a render according to the intent of the aft 5 for the Le- 
giflature may put upon an ofFemier what terms it pleafes, nor 
can an inferior court hold any other terms to be tquivalcnt to 
them J that muft be the aft of the Legiflature itfelf. 

And I mentioned the cafe M* 8 H. 4. 12. which was 
this : Sir Thomas Brooks coming to the parliament 5 H. 4. Eoir. 1768. 
one John Savage fell upon Richard Chedder his fervant, who ^' * ^* 
IMS attending him, and having grievoufly wounded him he 
fled, upon wlxich de odvifamento procerum ad re^wfitioriem com^ 

B 4 munitat% 
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Lori Durrus'i mimitat. ordinatitm fult 1 8 Mart, in JiStd parHafnento^ that pro- 
clamation (hould be made at the place where the l^Q, w;»s- 
done, and if John Savage did not render himfelf to the Jufticc 
of the King*s Bench within a quarter of a year after, he fhould* 
be convicted of the offence, and pay double damages to the 
party. 

Proclamation was made in Eafter Term, 5 JFf. 4. and he not 
rendering himfelf within the time, a Capitis was awarded 
again ft Savo.ge returnable M. 6 II, 4. and he not appearing, 
ChedJer fued for the double damages 5 and Savage in bar faid, 
that he had rendered himfelf to the King at Pomfret within the 
time, in the prefcnce of the Bifliop of El^y then Lord Chancel- 
lor; and the King committed him to the cuftody of the Duke 
of Lancajler^hoxil Steward ; whereby he could not render him- 
. p -| fclf to the Juftice of the King*s Bench ; but the court faid, that 
the order of parliament could not be varied by any inferior 
court ; therefore his furrcndcr of himfelf to the King, fince he 
did not render himfelf to tlie Juftice, as the proclamation r«* 
quired, was of no avail. 

Taiifoi Lord Chancellor, and Lord Hardiuickcy approved the 
opinion, and the Lords rejcdled the petition. 

Cafe 204. Cafe of John Pitt, Efq. In Serjeant's Inn. 

How far prl?i- ___ 

le^eotpari'u- riT^HE cafc referred to the confideration of the Judges af- 

hl^k>n*diall*^be**' A femWed at Serjeants Inn was thus : John Pitt was Bur- 

Vlv^i^ gf fs in parliament for the Borough of Cavnelford^ and on tlic 

2 Barnard. 422. i^th of May I 734, thc parliament was prorogued by the King. 

2 Str. 9S*;. to the of June next, and on the enfuing day, viz. the 

Ht'r'^I^TI. ^ ^^'^ °f May^ it was diiTolved by proclamation. 

Cunn. 16. S. C. 
Tid. Pr. 2C. 45. 

I. The firft qneflion was, if John Pitt wis intitled to the 

privilege after the diflblution ? And it was agreed by all the 

Rift Ent 664* Judges, thatMembers of Parliament have title to the privilege 

eunJof niornndo^ i^ redeujtdo. Appendix to Reg, i. A writ for 

the Abl ot of Mdton a^jainft thofc who had arrellcd him in 

hii 
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Kts return home, recited, that whorcas the Nobles in going PiTT'iCaftV 
to parliament and flaying there^ and returning ftom thence^ 
Wr. A citizen of Exeter being condemned on fcvcral inform 
mations in the Exchequer during the feffions of parliament, 
17 Ed^ 4. an zOi was made that he fhould hav^s many S//* 
perfediais till he (hould come home. In Cotton^ s Records^ Elf. on Par. 
p. 704. it was faid, that the Commons claim privilege F**45« • 
forty days before and forty days after every feflion ; but the 
Commons never have afcertained the time of their privilege. 

Although it was declared by the Chancellor, upon confulta- 
rion of the Lords, that Peers have only twenty days before and 
after each feflion, and that their privilege commences from 
the date of the writ of fummons (a). 2 Lev. 72. W 1 Ch. Cif. 

220. 

So the privilege of a Burgefs begins but at his eleftion ; for [ 445 ] 

if he be arretted before, he (hall not have privilege. Mo. 340. Elf! on Pari. 

p. 243. 

Second quettion, how long the privilege continued ? It was i Brownl. 91. 
faid, that the Lords have determined their privilege to have \ sld^^i^nm^ 
continuance for twenty days before the beginning, and twenty 
after the ending of the feflion ; but tlie Commons claim forty 
days. 2 Lev. 72. as before. 

But all the Judges feemed to think that the Commons ought 
to have a reafonable time before and after the feflion, but what 
time was reafonable never had been by them exprefsly deter- 
mined ; yet this arrefl: feemed too hafty, and within the time 
that ought to be allowed for his return. 

The third queftion was, how advanta^^e fliall be taken of Tidd't Pr. 54* 
t . ., -I A , . ,/..,, , I war. 278. 

the pnvilege r And it appeared to fcvcral that he ought to 

plead, or at leafl: to fue a writ of privilege, before the Court 
can take notice that he is intitled to it. But after confidera- 
tion, it was agreed by ten Judges, that although a writ of privi- 
lege was more proper before the ftat. 12 fs^ 13 7^. 3. r. 3. yet 
after this ftatutc no plea of privilege could be well pleaded, 
for fuch plea concludes^ curia cognofcere velit. 

But 
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^ St 7 Am. 

C IS. 

(*) St. »9. 

Car. a. €.7. 

t.6. 

(r) Sopra, p. 

411. 



: But by this a£l it waMna^ed, that if any have caufe of 
tAion againft any 6i t!idbuughtd| citizens, or burgefles, or 
other pcrfon intitled to privilege of parliament, he may profe- 
cute, bfc. by fummons and diftrefs infinite, or by original bill 
and fummon^ as attachment and diftrefs infinite, bfc. pro- 
vided the z€t extend not to fubjeft tlie pcrfon of any intitled 
to privilege of parliament to be arrefted during the time of 
privilege ; and therefore no plea can be to the fuit, but only 
to the mannet of proceeding y but a plea was never known to 
procefsj for irregularity of the procefs is aided by the appear- 
ance of the party, and each plea (hall go to tlie writ or adtiou 
as to a bill or plaint \ but the bill here is welL ' 

And therefore being only an irregularity againft this ad 
(which is a puUic a£t, and exprefsly provides tl)at no perfons 
intitled, (fc. be arrefted during time of privilege) it feems rea- 
fonable that it (hall be remedied by the Court upon motion, 
and due proof of the faft by Affidavit •, as if one arrefted the 
fetvant of an AmbaiTador contrary to the ftatute (/>) 7 Anrtity or 
upon a Sunday agaiuft the ftatute (b) 29 Car. or in other cafes 
of privilege, as when a {c) juror or witnefs, or the plaintiff 
himfelf be anefted in going to, or returning from the court, 
which arc all difcharged upon motion 5 and by Lord Hard- 
nvickf, Chief Juftice, a writ of privilege was not here ufual, 
only where privilege was pleaded^ 



Cafe 205.' 



Wbeie parties 
are diiTaiiffied 
with what two 
deleftatea do i « 

fuchaa fetiJing 
allegations, t^c. 
tbe matterfxiay 
be broaght un- 
der the cm fide - 
nation of the 
coadel* gates. 



Dame Dorothy Blunt verf. Japhet Crook and 
Thomas Hawkins. Before the Delegates. 

OK an appeal to the Delegates ; the cafe was, that John 
Haiviins made his will in favour of die appellant his 
niece, and afterwards made another will, as pretended, in fa- 
vour of jfapbet Crook and Thomas Hawkins \ and a libel was 
exhibited to difcovcr the fraudulent contrivances of Crook to 
obtain the Jaft, and to fct it afide and eftablilli the firft vrill. 
CroA made an cvafive and infufficicnt anfwcr, to which cxcep* 

lions 
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tions were taken, but over-ruled by the Judge of the Pxcroga* BtxrNT^r. 
tive Court, and thereupon an appeal to the Delegates. Anotbcr. 

The Delegates reverie the former decree, and retain the 
caufe, and order Crook to anfwer de novoy who puts in another 
evafive anfwer, jipon which the appellant, before fight 6f any 
depofitions, gives in further allegations to explain izQt% which 
Cropk had not clearly anfwered, and containing fads difcovered 
pending the fuit. In Trinity Term thefe allegations vircre re- 
jeded by two of the Delegates at Dolors ComtnofiSf on which 
the appellant applied that the matter might be reheard before 
all the Delegates. 

But it was objefied, that no fuch rehearing was ever al- [ 447 ] 
lowed ; that the Delegates are all in equal authority, and tlieir 
meeting at Dockers Commons makes as much a feflion as at 
Serjeants Inn, and the other Delegates might have been pre- 
ient if they had pleafed. That by the CommifTion the Dele- 
gates are authorifed fo that /// aSlis ordinatiis duo, in Jententia 
definitiva quinque concurrant^ fo that the determination by two 
in this matter, which is an ordinary ad:, is final and conclu- 
five. ,. 

On the other fide it M^as infifted, and fo determined by the. 
Delegates, that, admitting generally, two ofthe Delegates may 
fettle the allegations, upon which the proofs in the caufe may 
be taken ; and this may be well, if all tlie parties acquiefce 
in what they think proper \ but if the parties are diffatisfied 
with it, it will be hard to bind them down to what two (hall 
determine, which would in its confequences be to make them 
entire Judges of the caufe ; for if they rejefted all the allega- 
tions which one fule thought moft material, the other Delegates 
could have no other evidence before them, on which they could 
form a judgment, but fuch as tlie two Delegates admitted. 

It feems fitting therefore, that where the parties are difla- 
tisfied with what, the two Delegates have done, that the matter 
maybe brought under the confideration of thi Condelegates j 
whi^ is not to bring an appeal or writ of error on their 

judgment, 

\ 
■4 
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BivNT %f, ludffment, as is infinuated, before others that are but co*or<li« 

Ctooxand J o ' 

Aooibef* nate in authority with them ; but it may be better compareci 

to a court's reviewing or rc-confidering the aft of one of 
themfelves, or their own aS; as where iftatters of order or re- 
gillarity are fettled by a Judge at his chamber, or in court, 
when but one or two there, it is frequent to draw it into cxa^ 
mination again, when the court is full ; and this may be more 
proper, where allegations are s^dmltted, than when rejefledim* 
properly* 
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Rufhworth verf^ Mafon and others, Inhabitants Cafe ao6. 
oi Coventry, Before the Delegates, 



O 



gipaUy* 



N an appeal to the Delegates, the cafe appeared to be, Where trtidci 
that on the i6th day of >// 1733, John Rujhworth Tou^'^rfde"*^ 
tvas clefted by die mayor and common council of Coventry to ^"^ '*""» P"* 

' ' -^ tici may objeA 

be uftier of the grammar fchool at Coventry 5 but it being re- Wow 1^110 wU 
quired by canon 77. made««//i> 1603, that none teach fchool 
\¥ithout licence from the Bifliop of his Diocefe, on the 3d of 
Oclober r733, a Civeat was entered with the regi(ler.of theBi* 
(hop againfl: his obtaining fuch licence. 

On the 23d of OBobery the Caveator^ he that entered ^ 
Caveat J was called to know what he had to objeA againfl the 
granting of fuch licence, and the profiore on each fide exhibited 
their proxies in the confiftory court of the BiOiop of Litchfieli, 
and Cmcntry. Hand for Rujhnvorth the appellant, and Flet^ 
cher for George Mafon^ Nath* Alfop and W. -G/we, three in- 
habitants of Coventry f who prayed time to exhibit articles i^nd 
a day is afligned for tliat purpofe. 

On the 26th of OBoter^ articles are exhibited, but np title 
or head to them, and no prayer annexed. 

Ojx the 6th x)f November , Handfr^ys articles to be (Ufmi^ed, 
aod day is given to conCder them. 

2 On 
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RvtHw^tTic On the 20th of November^ four of the (ixteen articles are 
admitted. 

Viz. The third, for foliciting the chaftity of a woman. 

The loth. That he was paffionate, and pulled his mother 
out of bed. 

The I ith. That he beat his wife inhumanly after the Sa* 
crament, tic. 

The 1 2th, That being vicar of Fthngly he beat his fcrvant^ 
fie. 

And the 13th article, which was for exading fubfcriptions, 
and abufing lus parifhioners by ill language, threats, ftriking, 
&V» ordered to be reformed. 

On the 4th of December y nineteen additional articles were 
given in, which were admitted on the i ith of December. 

Upon this Rujhworth appeals to the Court of the Arches in 
querela nullitatisy for the four articles admitted, and prays that 
the thirteenth, which was ordered to be reformed, fliould 
be rejefied. 

On the 29th of jipril 1 734, the appeal was confidered and 
adjourned. 

On'the 7th of Mty, Dr. Bette/worth,Iicdn of the Arches, re- 
jects the querela nullitatis, orders the head or title of the articles 
to be reformed, and the prayer to be extended, and the tiir" 
teenth to be farther reformed* 

From this fentence of the Dean of the Arches the appeal is 
now to the Delegates. 

It was infiftedYor the appellant by Serjeant Birch, Do^or 
Andrew, and Dodor Crttrell, 

'■ X. That Ma/on, Aljop^ and Grow, being inhabitants of &- 

veniry, are no proper perfons to complain of a£b done by the 

2 corporate 
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corporate body ; for they arc concluded by their determina- 
tion, otherwife a minority may defeat an z& of the majority. 

2. That it was improper to proceed in this manner ; for 
upon the Caveator's being fummoned to flicw what obje^on 
he had againft the Bifhop'd giving a licence, they (hould hav^ 
proceeded in a fummary way, not by way of libel and ar- 
ticle. 

3. That on the appeal the court could not reform die head 
of the articles, which is to make a new caufe, nor extend the 
prayer, which is to vary intirely the nature of the proceed- 
ing ; the proceeding was in a criminal way, it is now altered 
to a ciWl caufe. 

4. That if this could be done, it could not be after feaienco 
for the admiffion of the articles. 

5. That the articles are foreign to the matter complained of, 
which charge him with mifdemeanors in his fpirltual fundioa 
of Vicar, when the matter was only whether he fhould have a 
licence to teach fchooU 

6. It is not too late to inGft on this matter, for we fay there 
was a nullity in the proceeding, which may be objeded at 
any time after an appeal allowed, and after thirty years, l^c. 

And all the articles and proceedings from the beginning ^ s^,. ,ojj, 

wcredeclared to be null, and the parties, it was declared, might * ^arwrt. 365. 

objed below originally, if they had any thing to objed againft s Bam*i 1« L. 
the party's bcyig licenfed to teach fchool as an ufher. 



•^ 3«3- 
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Cafe 207. 'William Limbery vtrf. Samuel Mafoa and 
Hem"y Hyde. Before the : Delegates. 

A will fufficient iT flTPON a- Commtflionof Review after an appeal to the De- 
luUilaie'wiir "^ legates where the fentence below was affirmed, the cafe 

not amount to % appeared to be this : Samuel Mafott made his will, dated the 

food revocttioa •' 

of a former 2'^6.oiJune 1 729, marked letter A. whereby he devifed his 

the real eftate ^^^1 ^"^^ pcrfonal eftate, and made Mnfon and Limbery his exe- 

acwrdin^ to the ^utors, and made a duplicate of it marked B. which .he left 

ftarutcoffraudi. with Lknbery^ one of his executors, and left likewife a letter 

% Eq, Abr, ... 

776. pi. 2f . With him, fliewing where his perfonal eftate was. 
Vin. Abr. Tir. 

irif: ^* *'^ In Ji^h I730> Mr. Mafen told Hyde that he had made his 

4 Buif. a5i5. ^iH^ but not to his mind j but he would make a new one, and 

his fon executor, if he would accept of it. 

In Atfguft r73o, Mr, Hydetdlm^ him that he had fpoken 
to his fon, who- would accept to be executor, he faid he would 
then go about it as foon as he could. 

The part of his former will in his own cuftody marked A. 
he obliterates in many places and many lines together, and 
makes interlineations with his own hand, but did not tear dfF 
his feal ir otherwife caAccl it, but foon wrote over the paper 
CD. E. with his own han^, which was in. the main agree- 
b]e to the pap«r A. fo blotted and interlined,, but not exactly 
agreeable, there being fome additions and alterations to what 
> he had there interlined •, and on the 25 th of September 1730, 
he told Hyde that he had written his will with his own hand, 
and when he had finiflied it he would fliew it him \ but he 
never did (hew it him, dying on the 2d of OEioher 1730, and 
leaving the paper C. D. E. in loofe flieets witliout being fign- 
cd or fealed by him ; and alfo leaving a paper F. G, which he 
had begun, and which feems as if he had intended it to be a 
duplicate of C D» E. 5 under the paper C. D. E. was written 
by him in witnefs whereof I have hereto and a duplicate thereof fet 
my hand andfeal^ though no hand or fcal was put, nor dupli-! 
cale written. 

On 
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bndiis Cafe two points were made. Limbmt <r. 

*^ Maion. 

Firft, Whether the paper C. D. E. was a good will, at 
lead as to the perfonal eftate. 

Secondly, If not a will fufficient to pafs the perfonal eftate, 
if it amounted to a good revocation of the firft will, fo that 
he.dicfd inteftate. 

And it was infifted, that it was a good will of the perfonal 
eftate, which needs not .the fame folemnitics that are requi- 
Etc to a will of land ; it *iced not be fcated, it needs no wit- 
nefles, if the teftator write it for his will it is fufficient. In 
• the cafe of Worlich and Poilety anno 171 1, Mary Pollet fent 
for a perfon' to make her wiU,*gavc him inftru£lion$ to do fo 5 
when he had written it he read it to her, ftie approved of it, 
declared it to be her laft will, fent for witnefles to fee her exe- 
cute it, ^^/i^</ andfealed was written, but ftie died before any 
other execution, yet it was held a good will; for though the 
firft fentence for it was rcverfed upon an appeal, yet it was 
afterwards affirmed before the Delegates. 
* 

So in the cafe of JFright and Walthoe^ three teftamentary 
fchedules, whereof one was without date ; the fecond was 
written in witnefSf but no ^tnefs 5 the third concluded ab* 
raptly, yet being written by Richard Helman^ they were de- 
clared to be his will, March 1710. 

So in the cafe of Lovcday and Claridge 1730, Loveday in- 
ten^ng to make his will, pulled a paper out of his pockety - 
wrote down fome things with ink, fome with a pencil, and 
though it had no conclufion, but appeared to be a draught which 
he intended afterwards to $nifli, for it was not figned, but had 
at the end a calculation of his effe£ls, an account of his tea- 
table, and an order to pay to Sir Hankey a dividend of 

ftocks, yet it was held a will* 

So in a cafe where the teftator gave inftruftions to make r 4C^ 1 

his will of his real and perfonal eftate, and when it was • ^1. ^ 

brought to him he made feveral alterations, and then wrote pi* 4* 

Vol. II. C the 
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^'iu*'* ^' ^^ whole over as altered with his own hand j this found In 
his (tudy, though not Tigned or fealed, was holden a good wfil. 
It is true, the firft fentence was, that he died inteftate ; but 
that was rcverfed by the Delegates on the i8th of July 1704. 

So in the cafe of Brown and Heath and PockUngton^ 172 1> 
a will of real and perfonal eftate was prepared in order to be 
executed, though federal blanks in it, and the teftator died 
before execution \ yet it was held a good will for the perfonal 
eftate. ♦ 

sP.Wmi.p. And though more was intended to be done, yet it (hall 

^^ ftand good for what is done ; as in Butler and Baker*s cafe, 

3 Co. 25. if a will be partly written in the teftator's life, 

though more was intended to be written, it (hall be good as 

far as was written. 

Then as to the fecond point, it was infifted, that this paper 
C D. E. whether a fubfifting will or not, was a revocation 
of the former will A. If it was a good will, there could be 
no doubt but it was a revocation ; but if not fufficient to f«b- 
ftantiate the devife, yet it might be fufficient to revoke the 
former. A teftamentary will is fufficient to revoke a will 
9 folemnly executed, though it hath not the like folenmities (i). 

Vinniusy /. 2. tit. 17. S. ^j./o. 379,380. 

B7 



(i) This aiTertloii mud be taken have been alluded to by oar Author in 

widi much retbi^Uon ; for the rcverfe. his text. They are thus explained ijt 

of the propofition is, generally fpeak- the remainder of the fame pafTage, 

SAg, true. The law upon this fub- which I have already quoted from the 

je£i is laid down in the following words: Pandedls : '' Nifi forte pollerius* vel 

<< Cautum fit» ne alias tabuls priores jure miliiari fit fadlum, vel in eo 

jure faiBLK, irritae fiant, niii fequentes fcriptus eft qui ab inteftato venire 

jure ordinatae & perfe^lae fuerint; nam potell ; tunc enim et poderiore noa 

imperfedum teiUmentum, fine dubio, perfedo fuperius rumpitur." Vin- 

nullum eft." Inft. lib. 2. tit. 17. So nius, commenting upon this fubjeA, 

again, " Tunc autem prius teftamen- fays, ". Ab hac tamen regula {-v/k, &t 

tum rumpitur, cum pofterius rite per- poileriores jure ordinate Sc perfeAs 

fedlum eft.*' Dig. lib. 28. tit. 3. f. z. fmc) excipienda funt ea teftamenta. 

So ftands the general law upon the qua: quamvis imperfe^a, jure tamen 

fubjed ; but there are exceptions to fmgulari valent, ut tellamenta militum 

this rttle> and thefe exceptions muft & parentum inter liberos. Teftamen. 

tum 
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By the ftatute 29 Car. 2. {a) a former will may be revoked ^'*J*'*^ ^' 
by an obliteration made by the teftator himfelf ; and this is fo; , .^^ 20 Car 1. 
the teftator obliterated that part A. and the cancelling of one c 3- fee- «• 
part is a canceUing of the duplicate 5 fo it was holden in Sir « P. Wmt* 34$. 
Edward Sijmout^s cafe, who died on the 1 8th of February Cowp. 50. 
1 708. A little before his death he fent for his will out of his 
fcrutore in the prefence of feveral perfons, cancelled it» and r a^a 1 
£iid, I cancel my vnU, and defired them to bear witnefs of it ; 
and on the next day told his phyfician, that he was hot in his 
body, but eafy at his heart ; and this was looked upon as a fuiE* 
dent cancelling of the other duplicate that he had not by him* 

But on the other fide it was argued, that the paper C. D. 
E. in this cafe did not amount to a will fufficient to give the 
perfonal eftate, nor did it amount to a revocation of the formet 
will* 

It was agreed, that in cafe the will mstrked A. had been 
completely cancelled, the duplicate had been thereby likewife 
revoked. 

It was agreed by liioft, that the paper C i). E. might have 
amounted to a good will of the perfonal eftate, if there had 
been no former wiU (although Judge Page^ one of the Dele- 
gates, doubted of that). But the matter now to be confidered 
was, whether this paper, not being a complete will to pafs 
his eftate, as it was intended to be, (hould amount to a revo- 
cation of his fornlet will, which was completely executed* 
And it was faid, that upon all the citciimftances of the cafe, 
it did not appear to be the intention of the teftator to die in- 



tost fa&am jure militias inter ixApcN non minus ex privilegio valet, qoam 
feda nomeratar ; atijue ideo etiam im- militis. Qaare fi pater/ qai teftamen- 
pefie£lom» qaovis pofteriore folvicur ; turn prius jure fecerat» poftea aliud fe- 
et tamen per id qu^ jufe militari fe- ccrit inter liberos, qaamvis pofterias 
cando loco fiftftom #ft lumpituf prsece- hoe imperfe^um fuerlt, tamen rumpi- 
dens perfedom, hoc eft, fa£lum jare tor prius." V in. Com. Lugdini> 1747* 
comgiaoi. TeiLuDentum imperfeftom p. 436. 
faanm a parcnte Inirr libcrv;^ ^ ipfom 

C2 teftatej 
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l^iMtKkYv. tcftatc; but bring willing to make fome alterations of hU 
former will, he was preparing the draught of another 5 but it 
ought not to be prefumcd that the firft was defigned by him 
totally to ceafe till his other was finiflied. There is no doubt 
but the teftator by any writing direftly defigned for that pur- 
pofe, and executed as the ftatute 29 Car. 2. direfts, or by any 
cancelling, obliteration^ bfc. defigned merely to difannul the 
former will, might have revoked it witliout more, but he dc- 
figns to do it by a new will 5 and unlefs fuch writing be efiec- 
tual to operate as a will, it (hall not amount to a revocation. 

And this was agreeable to the rules of the civil law, as well 

as to the refolutions kt common law made fince the ftatute of 

Frauds. In the civil law the rule is laid down, Tunc prius 

[ 455 ] Ujtamentum rumpitur cum pojlerius perfeBum eflj isfc. Dig* 

lib. 28. tit. 3* f. 2. 

So Mantuan. 

So Vinnius. 

So Swinburn. 

And Domat. 2 part , lib. 3. tii. 1./. 5. art. 3. A firft tef* 
lament made in due form cannot be annulled by a fecond, un* 
lefs the fame be likewife made in due form. 

It Is true that a will may be revoked by a military will, which 
requires not the fame folemnities in tlie execution which other 
wills have, but is executed in fuch due form as fuch a kind of 
will requires. 

So at common law, in the cafe of Edlejloti and Speah^ 2 W. 
&f M. it was refolved that Anne Speak having made a fecond 
will, and figned it in the prefence of three witneflcs, yet they 
not having attefted it in her prefence, whereby it was not a 
Vill fufficient to difpofe of her real eftate, as intended by her,. . 
it was not a fufficient writing to revoke her former will, al- 
though it had all that was required by tlie ftatute 29 Car. 2. 

to 
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to a wnung of the revocation of a will (a), i Sbow. 8g. LxMBtiv-ir. 

^ r Mason. 

Carti. 79. , N 1.^ ^ o 

'^ (tf) 3 Mod. 258. 

Comb. 156* 
Holt, 221. S. C. 1 P. Wms. 344. Preced. in Cb. 459. 

So in the cafe of Hyde and Hyde (^), 6 jinna, l Equi. (*)3Ch.Rep. 
Cff. 409. where a man having made and duly executed a will 
of his real and perfonal eftate, had a mind to change a truftee, 
and make fome alterations, and for that intent fent for a fcri- 
vcncr, gave him inftruftions for a new will, who drew up 
another will purfuant to them, read it over to the teftator, by 
wbom it was approved and figned, and who then took the 
old will out of his pocket, tore the feal from off eight fheets of 
it, but before he had torn off the feal from the 9th and laft 
flicet, the fcrivener alked what he did, the fecond was not yet 
pcrfe£led, and he died before it was fo. And it was held that 
the laft not being executed according to the ftatute 29 Car. 2. [ 45^ ] 
and confequently not fufficient to pafs his real eftate, was no 
revocation of the former will, and though the feals were torn 
off from eight of the (heets of the firft will, in order to cancel 
it, yet that not being done with the intent of cancelling, unlcfs 
the fecond will was good, fhould not amount to a cancelling. 

It \% true the ecclcfiaftical court allowed the fecond will to 
be good for the perfonal eftate, which the Chancellor could not 
controul. 

5o in the cafe of (r) Onyon and Tryerj, i/.. 1716. i JSq. W Preced.iii 
Ca. 408. 2 Fern. 741, the teftator having a mind to alter t^ie GilbfR^p. 130, 
truftees to his former will, ordered it to be written over, figns Jo*M^?46^ ^* 
it in the prefence of three witnefTes, then tears the feal from 
the former will, but the fecond not being attefted in his pro- 
fence, it was holden no revocation. 

The cafe of Xd) Burkit and Burlltt^ 2 Fern. 498. is to the (^ " ?q. Ahu 

402.pi«4« 
fame effect ; and all the Delegates but one concurred in that 

opinion, whereby the fentence of the former Delegates was af« 

firmed. 
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CafcaoS. Makcpiccc vcrf. John Leech Fletcher, and 

Others. 

wheotheriflit rTlHIS was an a£lion of eje^bnent on the dcmife of 

of entry ibaU be I ^ 

tolled by aefcent X John Lees and George Ridings ^ on the ift of July^ 

•n noil . ^ Q^^^ ^^ ^^^ upon another demife of Thomas Blingwortb. 
Upon not guilty, a fpccial verdi£l was found to the follow* 
ing efFefl : Robert Weild being feifed in fee of the tan4$ 
in quelltoni by indenture, dated the I ft of November, 6 Car. 
I. in confideration of his afiediion to his two daughters, 
jinne and Mary, and to the intent that his tenements Ihould 
defcend to them, and continue in his blood aitd progeny^ 
covenanted to ftand feifed^to the ufe of himfelf for life^ and 
after his deceafe, to the ufe of the heirs male of Jm. body ^ 
and in default of fuch iflue, to the ufe of Mary his younger 
daughter, and the ifliie of her body, for the term of ninety* 
liine years, from the time of the death of the faid Robert 
Weild \ and in default of fuch iflue, and at the end of 
fuch term, to the ufe of Anne his eldeft daughter, and the 
liTne of her body ; and in df £iuk of fuch iffiie, to the ufe 
of Helen his .other daughter, and the ifTue of her body; 
and in default, C5V. to the ufe of the heijrs male of John 
Weild his brother ; and in default, tic* to the ufe of his 
lifters Elizabeth Hall and Mary Woolmer, and the ifllies of 
their bodies; and in default^ f^c. to the ufe of his right 
heirs. 

Afterward! 
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Afterwards Robert JTeild by his will, date4 the oth of Makihece 
November^ 1630. devifed, that his faid tenements (hould be 
left and difpofed to fuch ufes, intents and purpofes, as he 
Iiad limited by the faid indenture of the ift of November^ 
i^jo, and died on the 13th of jipril^ 1631, without ifTue 
male, but left his faid three daughters Anne^ Mary atid 
Helen. 

On the aift oi September^ i-4i> Atwe tlie eldeft daughter 
married Thomas I/Iingworthy who at their death left Robert 
Jllingivorth their eldeft fon and heir, who had Thomas Illing^ 
worth bis fon and heir, who is one of the lefTors, and died 
on the nth of OSlober^ 1699. 

On the 14th of April, i^S^j after the death of the tef- 
tator, Mary his younger daughter entered; and married 
John ^andfinrd on the i8th of February^ 1646; and died 
on the 7th of November 1667, leaving John Sandford her 
fon and Jieir, who afterwards entered and was feifed, and 
during his feifin Robert Illlngiucrth, father of Thomas Illing- 
worth the lefibr, after the death of Anne and her hu(band, 
by his deed of the 13 th of O^ober, 1683, teleafed all his 
right and eftate in the preniiflcs to the faid John Sandfcrd 
and his heirs. 

On the 5 th of May^ ^1^1 9 J^^" Sandfcrd the fon died, 

baring iflue John and other iiTues, and John his fon and 

heir entered and was feifcd -, and by indentures dated the 

1 6th and 17th of September ^ 17 10. leafed and releafed 

to Join Lees the defendant and his heirs, upon which 

Siomas JOlingworth the leffor, on the 15th of April, '7:?o- 

entered, *^and demifed to the plaintiff; whereupon John Lees, 

^md the other defendants by his direction, entered and oufted 

Xiim. But whether they are guilty, or not, is fubmitted to 

the Court. 

And it was infifted, that by the indenture of the ift p^ 
Jfovemher, 6 Car. i. Anne the eldeft daughter was tenant 
in tail, after the terra of ninety-nine years given to Mary 
Was cxpiredi (which expired on the 13th of AprU^ 1730O 

C 4 and 
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Makipx»cx and therefore upon the 15th of Aprily 1730. Thomas lUing* 
worth the le£or might well enter^ as ifTue of the body of 
the faid Annef and make the leafe to the plaintiff. 

C 4?9 1 ^^ ^^^ admitted, that by conveyances at common law a 

limitation to A. and the iflues of his body does not make 
A. a tenant in tall; that the word heirs is neceflary to 
make an eftate of in'heritance ; otherwife where a limita* 
tion is by way of a ufe ; and therefore it is faid^ i Co. 100. 
b. That if a man has by bargain and fale conveyed his 
lands for monies paid to another before the Statute 27 //.. 8. 
the bargainee fliould have a fee-CmpIe without thofe words 
his heirs J which was warranted by the cafes there cited ; and 

(*)iLd.Raym. \^ ^he cafe of Lee v. Brace^ {a) Carth. 343. 5 Mod. 266. 

3 Saik. 337. it was refolved that a conveyance by way of ufe fliall be 

Holt 668. , A , -11 J- t . • r t. 

S«y. 68. always conltrued as a will accordmg to the mtention of the 

ii^iod. loi, parties, and (hall not be confined to the ftri£t rales of con- 
Contcyancef by vcvances at common law ; and therefore where Walter 

way oF life (hall ' , ^ /,< « r r i . r ir r «-#• 1 

be conftrued ac- Brace makes, feoffment to the ule of himlelf for life, and 
intenuUsof*^^^ afterwards to the ufe of Thomas Brace and his heirs for 
pariici, and not ^^ jf <]^]jgjnas dics without iflue of his body, to the 

connneo to the ' ' ' 

ftrift rules of ufe of his right heirs, it was refolved (as before it was in 

conreyancesai Jr -„ yrr c^ %jr - c 

»t common law, tuc court ot Common rieas, 2 fr . Is M, in a cale upon an 
3Atk. 734. aftion of ejeftment tliere) that Thomas had only an eftate- 
tail. 

2. It was infifted, That if Anne had not an cftate-tail 
by the deed flie would have it by the* will of Robert Weild^ 
who devifed that his lands and tenements (hould be dif- 
pofed of to fiich ufes as he had limited and appointed by the 
faid deed indented, dated the 6th of November ^ 1^30, and 
this amounts to a difpofition of the lands to the ufes in the 
deed which is as much as if the ufes were mentioned in his 
will ; and if the devife was to Anne and the ifTues of het 
l^ody, without doubt it would be an cftate-tail in Anne \ as 
where a man devifeth, / will my yoiwger children not mar- 
ried Jhall have fuch feveral annuities ^ as be exprcjfed in fever a^ 
writings Ji^ned and fealed by me, according to the true meaning 
of the /did writings \ it was rcfolve4i That th^ \iriU devifing 
"^ ^ '- ' • * (uch 
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fuch rents as arc mcotioned in fuch writings was a 8^^ ' !Jf ^""*^*j^ 

dcxrik of the rents. So i Saik. 225. 1 Show. 3S^' i^^ u\^hiod.t^u 

Where a man having by deed agreed to levy a fine to fuch Cotah. 195. 

ufcs, and afterwards by his will before a fine levied, de- 

vifeth all his lands granted by his fettlement, ihd all eftates, 

to his fon according to the deed 5 it was agreed that the C 4^0 ] 

lands pafs to the fon to the ufes in the deed. 

But it was argued e coniraj That no eftate-tail was given 
to Arme by the deed, but only for life, for the word heirs 
18 neceflary to make an eilate of inheritance in gifts in tail, 
as well as in feoffments and grants. Co. Lit. 20. a. 2 InJ{. ^ ConuDisi 
334. f RJ. 837. And the cafes cited do not contradifk *'^* 
it, for the cafe cited, i Co. 100. b. was before the Statute 
27 H. 8. And the cafe of Lee and Brace makes the 
fame conftruftion of the word heirs in the charter of 
feoffment, as would be made in a will, where the word heirs 
was exphined by the fubfequent words for default of iflue 
of Ids body, to be underftood of the heirs of his body, and 
not of his heirs generally. 

And if by the deed Anne did not take an eftate-tail, (he 
could not take it by the will, for the teftator devifeth no- 
thing that was not granted by the deed, nor limits no 
new ufe or eftate, only that which was limited by the deed, 
and therefore \i Anm by the deed took only an eftate for 
life, (he fhall not take a greater eftate by the devife. 
It is true, where a deed is not efFe£lual, and afterwards the 
teftator by his will devifes to the ufes of the deed, the 
eftate may pafs by the will, though it fliall not pafs by 
the deed, as if the will derife with reference to a feofF- 
menc where no livery was, or to a bargain and fait 
where no ^nrqllment was, or to a deed by which a fine 
18 agreed to be levied to fuch ufes, and no fin© is levied, 
there the eftate pafles by the will, which has reference to 
the^deed (^s the cafe was 1 Salk. 225.) altliough it could not 
•therwife pafs, but no other eftate ihall pafs, only fuch as 

would 
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Makiviicb would pafs, if livery or inrollmcnt had been made, or a 
fine leried. , 

But if Anne was lenant in tail, Thomas lUingworib the 

leflbr had no title of entry, for it is fqund hy the verdift^ 

that John Sandford after the death of his father and mother 

entered, and was feifed of the tenements, and it is not 

found that he was executor, therefore it (hall be intended 

r 461 1 ^^ ^^ ^^^ ^'^^ > ^"^ ^ mother Mary having only a term of 

ninety -nine years, his entry not being as executor or admi- 

niftrator, was a difleifm \ and when he afterwards, viz. on 

the 15 th of May^ 17 17, died feifed, and a defcent was call 

upon his fon and heir, who continued five years in pofleffion, 

without entry or (ilaim by Robert Illingwortb^ or Thomas 

Illingnvortb the leflbr, the entry of the leflbr was toiled by 

(«) St. 3a the Statute {a) 32 /f. 8. and by confequence before a re- 

^'*L}t! ii8^t. covery by a Formedon he could not make a demife, upon 

3 ^.Coa. 190. ^iiJch an ejeftment might be maintained, (i) 

And in Hilary term following it was argued by Serjeant 
Chapplcy that the eftate limited to Helen by indenture, dated 
the 6th of November^ 6 Car. not being to commence till the 
death of Anne without ifliie, the eftate was in the interim 
in the teftator, and he by h:s will could make to Anne an 
eftate-tail, although by the deed flic had only an eftate for 
life. But it was anfwered, that the will does not give any 
other eftate, or limit other ufes, only that which was limited 
by the deed, and if Robert JVeild had the eftate in the in* 
terim (he had it only as a ufe, and not to difpofe of) which 
defcended to his heirs, and the three daughters being his 



(i) Gilbert in his Law of Tenures, the right of pofleffion ; for in refpef^ 

rektive to the prefent point fays, to the difTeifee he has no right at alJ. 

** when any man is difleifed, the But when a defcent is caft, the heir of 

difleifor has only the naked pofTcf- the diffeifor has^'jr//tf^^««/i, becaufe 

fion, becaufe the difleifce may enter the difleifee cannot enter upon his 

and evid him ; but againft all other poflcflion and evidt him, but is put to 

perfons the difleifor has a right, and hit realadtion, becaufe the freehold is 

in this refpedt only can be faid to have cafl upon the heir, p. 21. 

heirs. 
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hatSf tbe part of Anne pafled by the leafe and releafe made Maxspibcc' 
by Ibiert niingwortb the father to the Icffor. ^' Fx.»tc««, 

And all the Court agreed, that Anne had not an eftate- 
tail bat for life only; and that if (he had, the entry of 
Thomas Blingworth was barred by defeent and non-claim. 
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Cafe 209. Nailh againji the Eaft-India Company. 



It b not reafoa- 
ftbk to decroe a 
Jepofit btck 
which it made 
^ way of iieco* 
rity to any one, 
where th« pci- 
SMinakiiigit 
had a proper 



thifficy to flufct 
it. 



^TT^HIS was a bill in equity againft the Eaft-India Com- 
•*» pany to account for 20,000/. and intereft depofitcd 
in their hands by the plaintiff's wife. The cafe appeared 
to be this : 

The plaintiff was appointed fupereargo to four (hips of 
the company bound for China \ and by articles between him 
and the company) dated the 6th of November ^ ^T^9f ^^ 
company was to allow him 25 per cent, per month of the 
freight, Vc. to allow him an adventure of 2000/. and to 
carry out any fum not exceeding 200/. for his own ufe. 

By the fame articles Naijb covenanted to be faithful to the 
company, and to perform the truft rcpofed in him ; to in- 
▼eft their treafure in goods, tic. to keep true books of ac- 
counts, and true journals, not to charge for goods that he 
bought, more than he paid, nor to fet down for goods that 
he fold lefs prices than he fold them at, not to load or bring 
home any gold in his own name, or in the name of any 
other at any time during the voyage, lie. 

That in I73i« by order of the company which fent out 
other (hips, NaiJb then in Chitia was continued in their 
fervicc zs fupereargo. ^ 

NaiJb before his voyage made a general letter of attorney 

to his wife, dated the 20th of November^ ^1^9* giving her 

2 authority 
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authority to receive, fue for, and difchargc dcfcts, to fettle ^^^"JJ^^^ 
accoimtsi, |>ay and dilburfe whatever fums flic Ihoiild think Caii«kify.' 
proper, and do every thing for him that he himfelf if prefent 
could do, (^c. 

Nai/b when in China fends home 300 pieces of gold, as [ 4^3 ] 
appears by his own letter, dated at Canton the loth of De^ 
cember^ \^10. diredled to Captain D'lgby Dent^ to take them 
on board, and deliver them at Erlth\ and on the next day, 
as appears by letter, dated the i ith of December^ ^730» fends 
fixty-four pieces of gold more. 

On the 6th of Julyy 1731. Mrs. Naijh receives this gold 
of Captain Dent^ as appears by her receipt. 

On the 14th of July^ I73^- Mr. Arbuthmt^ vho was 
another fupercargo^ and was with Mr. Nai/b^ at Canton in 
Chtna^ gives information to a committee of the diredlors of 
the Eaft'India company in writing, that Mr. Nalft) had a£ked 
contrary to his truft and duty, and had fet down greater 
prices for the tea and* coffee which he bought than what he 
gave, t^c. He exhibited a diary of his proceedings under 
his hand, faid he could fwear, that all he informed them was 
true, but could make no proof of them. 

Upon this the Court of Dire£tors took time to confider^ 
and having likewife been informed of the gold brought 
ever on the 13th of Augufty 1731. they came to feveral 
Yefolutions. 

t. That it appeared, that Mr. Nai(h had carried out great 
quantities of filver, and had fent home great quantities of 
^old. 

2. That he had broken his truft, violated his covenants 
'With the company, lie. 

3. That an information fliould be filed againft him> and a' - 
Bill in Chancery, iic 

4* That the Chairman, Sir Matthew Deeler, fliould be 
tequefted to take fuch meafures as he fliould think fit,, 

to 
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KAifirtf. g. As ttlfo dnt ihe had authority fufficient to do What 

XAIT-IlfOtA ^ J.J f 

CoMFMT. inc did. 

But the Chief Baron iniifted on it^ that this depofit was 
drawn from her artfully^ and infidioufly, and by falfe re^ 
prefentations ^ and that the only confideration to be made 
in this cafe, was whether flie was fairly induced to mdx 
it or not. 

That where a perfon threatens fuch ufage to another as 
he cannot legally carry into execution, but by violence may 
z€t againil him, and thereby prevails on him to do what 
otherwife he was not bound to do, the aft fo done ought 
to be fet afide in a Court of Equity. , 

That in this cafe it appears, what Mrs. Naj/b did was 
through the terror and threats ufed to fend a (hip to the 
Cape, or St. Helena to fei^e her hufband's efFefts, aiid to 
feize his perfon, and to bring him a prifoner to England by 
force : this is what they could not dp by law, but this is 
what they threatened to do, and the terror of it was artfully 
infinuated to her, that it would be done. 

It was agreed, as Ingram Lloyd hjs, to be done in the Court 
of Direftors ; it was generally whifpered and difcourfed that 
it would be fo about the Ea/l'India houfe. Mr. Woodford^ 
who was folicitor to the company, deiired Hall to tell her it 
would be fo, if (he did not take care to prevent it; and 
when he bid's him tell her, but not from him, it looks like an 
artful contrivance to make the 4ceper impreflion upon her 
to draw her to a compliance. 

Then Governor Harrlfon who was a direftor. Sir Matthew 
Decker who was chairman of the committee, all contribute 
their endeavours to the fame end, and perfuade her to do fo. 
Sir Matthew Decker faith, that refolutions were taken to do it, 
nothing could prevent it but a depofit of a fum of money ; 
Governor Harrifon, Sir Matthew Decker znA Woodford ]om to 
perfuade her to make an offer of fuch depofit by letter j frame 
a letter for that purpofe; it muft be 20,000/. j Woodford 

varies 
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varies the letter, that it may be ezprefs and pofitivc, and not «^^"? ^' 
appear as if the was frightened into it ; and by thele means Compajcy, 
flie was induced to do what otherwife (he was no ways 
obliged to do ; (he was prevailed on to do it by the arts and 
contrivances ^of agents of the company, and they had the 
benefit of what their agents did \ the money was by thefe 
means drawn into the company's (lock, who ought confe- 
quently to repay the money with intereft. 

Baron Carter concurred in opinion. 

I difiered in opinion, apprehending that it was not fit in con« 
fcience, confidering the circumftanfccs of the cafe, to decree 
the company to repay the 20,000/. depofitcd by Mrs. Naj^, 
unlefs Mr. Naj/b had made the company fafe againft his 
* imbezilitients in their fervice, or had (hewn that there was 
no probable ground to apprehend that he had conmiitted 
any. 

It appears that information was given by Mr. Arbuthn$t 
to the company that Mr. Naijb had mi(behaved in their 
fervice ; that he had fet down higher prices for tea, cofiee, 
fstc. bought for them, that what he really gave, which was 
a dire£l breach of his covenants ^ that Mr. Arbuthmt gave 
in die diary and journal which he had kept of his proceed- 
ings, and could fwear that all he informed them of was 
true, although he could produce no other proof of th^ 
matter. 

Upon this information which was on the 14th of July^ 
1731. the company took time to confider what was fit for 
them to do, and in the mean time difcovered that NaiJb had 
put on board Captain Dent^ and fent home three hundred 
and fixty-four flat pieces of gold or (hoes, as they call them, 
worth near 50,000/. though by the abfence of the witnefs» 
who had taken the txz€t weight, the jury on the trial found 
but 26,800 and odd pounds ; this appeared evidently true 
by Mr. Nai/b*s own letters to Captain D/w/, dated the icth 
and the nth of December, 1730. and by Mrs. Naj/b*s re- 

Vol. II. D ccipt I 
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Naish V. ceipt for them, dated die 6th of Jr/Iyy 1731. all now in proof 
Company. beforc the Court. 

f 468 ] • Upon this difcovery, what has the company done ? On 
the 13th of ^ugujlj 1 731. in a Court of Dircftors it was 
refolved, That Mr. NaiJlj'\\7iA been guilty of a breach of 
truft and breach of covenants; that an information fhould 
be filed againft him for the gold, and a bill of equity to 
bring him to an account for his other imbezllmcnts ; and 
Sir Matthew Decker their chairman was defircd to take fuch 
meafures as he fhould think fit, to fecure his unlicenfed 
goods, and bring his perfon to juflicc. 

What is there in thefe refolutions that was improper or 
unreafonable for the company to do, or what is there in any 
degree illegal ? here is ftrong proof or prefumption at leaft, 
,fhat the plaintiff was guilty of grofs abufes in tlie company's 
fer\'icc ; if true, what more fit than to fecure his unlicenfed 
cfFcfSls, and to bring him to anfwcr for his faults in a court 
of juftice? if they could, no body can fay it was improper, 
or that it was unlawful for them to do it. 

It may be proper to confider what power or authority £ijc 
company has in fuch a cafe •, by their charter read in cvi- 
• dcnce, 10 W. 3. the company hath power to feize in Eng-' 
landy in the Eajl-Indies or elfewhere, all fliips, goods, bul- 
(tf) S»at.9 9c 10. lion, i^c. forfeited by the ftatutc [a) ^W. 3. or fcizable f9r 
^ih^3. c. 44. ^^j^^ ^£ ^^ entry, or a falfe entry in the books of the com- 
pany, or for non-payment of the duty of 3 per cent, or for 
. unlawful trading, or any oilier offence againft tlie faid aft, 

whereupon that might be forfeited, or feizcd by virtue of the 
faid aft. 

By the ftatute 3 Geti. 2. r. 14. all powers granted by any^f 
their charters are confirmed. 

So that the company have undoubtedly a power to feize 
or fecure any unlicenfed goods carried .to or brought frovn 
.the EaJl'Indics^ and every fubjeft or body politick of the 

realm 

3 
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realm hath power to bring the perfon that injures him to Naukv. 
jufticcj and when the company authorifed Sir Matthew Company. 
Decker the chairman to do to by fuch meafures as he ftiould 
think fit, that means, and is always underftood, by all law- 
ful means. Wherever any thing is referred to the wifdom, [ 4^9 ] 
judgment or difcretion of another, it is always to be in- , B^ift. ,gg, 
tended and interpreted according to law and juftice. 10 Co. ?*^'J*^' c. 
140. a. Cw.Jac.336, 

So that nothing appears in this cafe to have been done 
•by the defendants, but what was lawful, reafonable and pro- 
per for them to do.- 

But it has been infifted, that upon the foundation of thefe 
refolutionS) the agents of the company, ]Mr. Woodford their 
folicitor. Sir Matthew Decker their chairman, and Governor 
Harrifon have artfully fpread abroad terrifying reports of 
fending a fliip to feize the goods and perfon of Mr. NaiJIj^ 
and bring him by force to England \ and by infinuating cun- 
.ningly thefe menaces and dcfigns to Mrs. Naijb induced her 
to make a depofit, which fhe was not obliged to do, and un- 
it fs (he had been artfully wrought upon by fuch contrivances 
would not have done. 

But firft, if the agents of the company had done any 

thing unlawful, which the company did not authorife them to 

do, they ought to be anfwerablc for it, and not the company ; 

nothine is a more certain and known rule in law, than that 

.^ T J , r I 1.. _! r 1 . . Where •fefTtnt 

if I command a lawful thing, and my iervant do it in an cxecutn a lawfut 

unlawful manner, he mull be anfwerable for the trefpafs or ^^^\t%ii un- 
mifdemeanour, and not the mafter; (i) this Mr. Natfb was |aw^«l m»«ner, 

* "^ be IS aniwerable 

fenfible of, for he at firft brought his bill againft Sir Mat^ for the mifde- 
thew Decker as well as the company, though before an hear- ^^^crT 
ing be thought fit to difmifs it as to him. 

And although Sir Matthew Decker and the others were 
Members of the company, yet it is well known, that the law 

( ^^re. Would not the mafler punifhable by a criminal profecution* 
be liable to an aflion for damages. Supra p. 107. 
at the fame time that the fervant is 

D 2 doth 
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NAisMtN dotK not charge any corporate body with any ad done by 
C9MPAKY. them, who arc members of it, but they are anfwerable for 
all fuch a£ts perfonally, and in their natural capacity, unlefs 
they a£l by exprefs authority from the corporation, which 
cannot be given but by fome authentick deed or writing of 
theirs. Now there is no pretence that there was any other 
refolution or ad of the company, but what has been read: 
Ingram Lloyd indeed in his depofition expreifes himfelf, that 
C 47^ 1 it was agreed in a Court of Direflors, that a (hip fliouM be 
fent, ^c. but what he means by its being agreed rum conftat^ 
It might poflibly be the fentiment of fome of the Direflors, 
that this might be done, and they might talk or agree to do 
it, but there is not the lead proof or colour that this came 
to be the fentiment, much lefs the refolution of the Court of 
Direftors, or that any fuch determination was ever made by 
them ; without which it can never be efteemed or imputed as 
the aft of the company. Whatever fome of the Direftors 
might think as to their power in that refpeft, it is manifeft 
that the determination was to refer it to fuch meafures as 
Sir Matthew Decker fiiould think fit to take, that is, as he 
(hould be advifed would be proper for him to proceed in 
upon this occafion. 

2. Thefe who are called agents to the company, afted 
really as friends to Mrs. Naijb^ and were confulted with and 
advifed with by her as fuch } what Mr. Woodford mentioned 
to Hall was mentioned by him as to a friend of Mr. Naj/by 
^ and although he defired Mr. Hall to fpeak to Mrs. Naijb 
as of himfelf, and not from him (which is urged as a 
. piece of art and cunning in Mr. Woodford to communicate 
what he faid would be done in an underhand way, in order 
to make the greater impreflSon upon her,) yet there is no 
proof that he had any orders from the company or any of 
its members to do fo ; and in reality he not only appeared 
to be a friend in it to Mrs. Nm/h^ but did, as far as I can 
fee, a real piece of friendftiip to the plaintiff; it was what 
the chief friends of Mrs. Naifh thought well of, and ad- 
vifed her tO| for Mr. Hall did not immediately tell her 

what 
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what JFccd/or J hid^ till he had firft advifed with Governor Naumv. 

, , , East-Inpia 

Harrifon^ who though he was a diredor, yet was confulted Com? ant. 
as a particular friend of the plaintiff^ and really aded with 
friendihip for him, as did likewife Sir Matthew Decker who 
was confulted as a friend, and although they feverally per- 
fuaded her to depofit 2o,ooo/. as a fecurity for her hufband's 
coining to England^ and abiding what the company fliould 
charge him with, yet this was what feems to me very kind 
and friendly advice. 

3. For what is it they advifed her to do? Mr. Natfb 
was evidently guilty of feveral breaches of his articles with 
the company; they had refolved to profecute him for r 47? i 
thofe breaches; to take the bed methods their chairman 
Sir Matthew Decker upon confultation (hould think fit to 
purfue, to fecure his unlicenfed effedtS) and bring him to 
juftice. 

It cannot be denied but that they might have fent a (hip 
to the Cape or St. Helena to feize his unlicenfed goods on 
board the company's (hips ; this is warranted by the power 
of their charter, confirmed by the ilatute 3 Oeo. 2. r. 14. 

By the ftatutc 9 CiT 10 W, 3. r. 44.^^^. 64. No member 
of the EaJl^India company (liall trade, but in the joint (lock 
of the corporation, of which he Is member ; and no perfon 
who fliall have the management, fa^r. of the voyages or 
affairs of the company, fliall be allowed to (hip or fend from 
the Eqfi'Indies any goods> l^c* till fwom to be faithful to 
the company, lie. 

. And by the flat. 7 Geo. 2. r. 21. fee. 4. all goods (hipped 
for the Eaft'Itidies (not licenfed) or taken out of any (hip 
in her voyage homeward from the Eaji^lndles to England^ 
(hall be forfeited with double the value, lie. 

By the ftatute 9 Geo. r. 26. fee. 8. a Capias may iffue as the 
firft procefs upon any information filed for any offence men- 
tioned in any a£l for fccuring trade to and from the Eajl^ 
Indies^ GTf . upon which the offender (hall be obliged to give 
bail to anfwer fuch profecution, and pay all the penalties 

D 3 and 
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Nauhv. jnd forfeitures incurred by fuch ofFcncc, if conviftcd, of 

Xait-Indxa. . , , ' 

Company. j'ield his body to prifon. 

So that not only Mr. Nai/b's unlicenfed goods might have 
been feizcd ; but on filing fuch an information as was 
ordered by the Court of Diredlors, a Capias might have 
been taken out againfl his perfon, upon which he might 
have been fcized or arrefted as foon as he came infra corpus 
comitatusy and detained in cuftody till he found bail to anfwer 
the forfeitures or penalties incurred. 

r 47^ ] What then do her friends advife her to do to prevent this 

proceeding? Why to make a depofit of ao,ooo/. to abide 
what the company fhould by law or arbitration recover 
from him; is any thing unjufl or unreafonable in this? 
No, it was what Mr, Nai/hj if prefent, ought in juftice, in 
honour, in confcience to have done ; and what if he had 
refufed to do, he might have been compelled by law to do ; 
which would have made the company equally fecure, though 
with more harfti ufage, more diflionour and difgrace to 
himfelf. 

But it is urged, that they infinuated and inculcated to Mrs. 
NaiJIjy that they would fend a (hip to the Cape or St. Helena 
to feize his perfon as well ;is his unlicenfed goods, and bring 
him a prifoner to England by force, which was more than 
they could lawfully do, whereby fhe was put in fright and 
concern for the life of her hufband, and thereby induced 
with relu£tance to make the depofit, which otherwifc fhe 
would not have done; the depofit being therefore drawn 
from her artfully and unfairly by falfc rcprefcntations, ought 
to be looked upon as null and void in itfelf. 

But to me there feems a confiderable difference, where the 

thing prevailed upon to be done is a thing juft and reafonable 

in itfelf, and where it is an aft in itfelf unreafonable 

and tortious to him that docs it. In the firft cafe many in^. 

fiances might be given, where the thing fliall ftand good, 

notwithftanding fome irregularity in the obtaining of it ; quod 

fieri non debuitnfailum valets 

'^ But 
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But to make what lias been done in this cafe to amount J^aiihv. 

East-India 

to a fraud and impofitioa upon Mrs, Na'i/hj is to prefume Compamy. 
what docs not appear in proof, and yet it is a known rule, 
that fraud is never to be prefumed ; the circumftances, that 
muft help out the Court to determine the proceedings of the 
defendants the Eajl-Indm company in this cafe to be a fraud 
upon the plaintiff, muft be all extended by prefumption, for 
there is no pofitive proof of them with regard to the de- 
fendants. It is faid, tliat the EaJiAndia company came to a 
refolution of fending a (hip to bring the plaintiff a prifoner r ,^^ -> 
to England by force, in order to influence Mrs. Na'ip to 
make a depofit •, but no fuch refolution appears, it is only 
prefumed, becaufe there was fuch difcourfe about the Eafl^ 
India houfe ; and Llo^d fays, it was agreed in the Court of 
Directors, but by whom or when it does not appear ; it is 
certain that no fuch determination appears upon the com- 
pany's books, or other authentick aft of the company. 

It is faid, that Woodford^ Governor Harrlfon^ and Sir 
Matthew Deckery treated as. agents of tlie company, but no 
authority given to tliem by the company appears; it may 
as well be prefumed that they afted as friends to the plain- 
tiff. 

It is prefumed, that thefe agents raifcd the rumours of 
fending a (hip for the plaintiff by concert and contrivance 
with the defendants, to terrify and intimidate Mrs, Naijh ; 
but it may as well be prefumed, that the talk arofe from 
miftake and mifapprehenfions of the law in this matter : by 
the ftatute 9 Geo. c. 26. fee, 7. made to prevent his ma- 
jefty's fubjecls from trading to the Ea/}- Indies under fo- 
reign- commiffions, it> is faid, that all offenders may be 
feized and brought to England^ and committed to gaol till 
they have /bund fecurity to anfwer the offence, and not go 
out. of the Court or the Kingdom witliout leave of tha 
Court. 

And by the ftatute 5 Geo, c. 11* it is provided, that if any 
of bis majefty's fubje£ts fliall go to or be in the Eqft^Indies^ 

D 4 con* 
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NAxiHt;. Contrary to the laws now in bcine, it may be lawful for the 

CoMrA^T» company to arrelt and leize fuch perfon where found in the 

limits aforefaid) and to fend him to England to anfwer the 

offence^ isfc. This aft cannot extend to the plaintiff, who 

went by licenfe, and as fervant to the company ^ but it is 

pofFible, nay not improbable, it might be at firft apprehended 

to do fo, till upon matujer confideration or better advice 

they became convinced of the contrary ; fo that all the dif-' 

courfe and talk of fending a (hip, £!fr. was not the efkOt of 

any fraudulent contrivance to impofe upon the plaintiff, but 

mere ignorance or inadvertency ; and then the cafe will be 

cxaftly parallel to that of Frank and Franks 17th May^ 

[ 474 ] 19 Car. 2. where a man feifed of a copyhold in fee, and 

of a freehold in tail, with remainder to his elder brother, 

devifes the freehold to his younger, the copyhold to his elder 

brother; the brothers came to an agreement in >aTiting, 

that each fhould enjoy the lands according as they were de- 

vifed by the will; and to draw on fuch agreement the 

younger brother pretended that the teftator had fuflered a 

recovery; but there was really no recovery on record, but 

only a, commencement of a rec6very, which might have 

been perfefled, if the party had lived; the elder brother 

being intitlcd to the freehold, there being no recovery, and 

^ to the copyhold as heir, there being no furrender to the ufe 

of his will, it was infifted in Chancery that this agreement 

was founded on a fraud, there being a pretence of a recovery 

when there was none. But by, the decree at the rolls, and 

afterwards by the Chancellor on an appeal, the agreement 

(«) 1 Eq. AW. flood, (a) I Gfw C3)an. 84. 
»4-pl.4* 

And as there appears no fraud in the prefent cafe, fo 

there appears no impofition upon Mrs. Nat/h. ; in what flie 

did (he was apprifed of the law, as well as the defendantSi 

and of the refblutionB of the Court of Direftors ; had time 

to advife on what Jhe did, and did Ipng advife and deliberate 

about it ; it was plainly propofed what w^s defired, and fhe 

formed her letter not only, .or^ a cpnfultation . .with Governo): 

l^arr'ijon her friend, but with Hall and Mr. Bernard her own 

foUcitofi 
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foIicitoT, fo there cannot be the leaft colour of furprifc or im- Naii» v. 

East India 
pofidon upon her. Com? amy. 

4. But what ihe did was not o|i]y approved by her friendsi 
but by her hufband himfelf after his return to England^ who 
declared himfelf well pleafed and fatisfied with what his wife 
had done. Now indeed when he has been permitted to return 
home, and continue here undifturbed till he has difpofed of 
and fettled all his afimirs, and all his illicit eflPefts, when there 
isaverdi^ (landing out againft him for 26,800/. he would 
willingly get the 20,000/. depofit out of the defendants* hands, 
as well as the gold, of which, by the abfence of a witnefs, they ^ 

could not prove the value. 



If indeed the plaintiff had given fecurity to abide the event 
of the profecutions againft him, if there had appeared no 
ground for any fuch profecution, or in cafe the profecutors 
had grofsly delayed their proceeding, there might be fome pre- 
tence for the defire of having the depoGt reftored. The fid^ 
pretence for the plaintiff's bringing this bill was, that his wife 
had no authority from him to make it ; it was upon that foot 
he made his demand of it from the Company ; but his letter 
of attorney t^ his wife being now difcovered, whereby it ap-- 
pears (he had full power from him to a£t as (he did, he now 
puts it upon the foot of fraud and impo(ition \ but ^ ther« 
does not appear any thing done by the defendants, but what 
they might lawfully do ; nor any thing done by Woodford^ 
Sir Matthew Decker^ and Governor Harrifon^ but in friend- 
Ihip and fervice to Mrs. Nai/b \ nor any thing done by her 
but what was juft and reafonable in itfelf, and advantageous 
to her hu(band, and approved of by him, and what he was 
bound in honour and confcience to have done, or to give fecu- 
rity to the Company to anfwer their demands againft him i I 
cannot thini; it agreeable to equity and confcience to take 
this money out of the hands of the defendants, and pay it to 
die plaintiff, who approved the depofit, and has afa^ady en- 
joyed the advantage on his part of the terms upon which the 
depofit was m^de \ unkft he give fecurity to abide the event 

of 
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Naishv. of the defendants' profecution a":ainft him, or it appear that 

I.A%r-lhT>tA . * ^ » ir 

Company. there is not any rcafonable ground for fuch profecution. 

In cafe tlierc be any real fraud or impofition upon Mrs. 
I^'HJ/bf that would avoid wliat fhc did at law as well as in 
equity •, the plaintifF may bring his a£lion againft the defen- 
dants for fo much money received by them to his ufc ; in cafe 
the money was extorted from her by illegal means, by me* 
naces, threats or impofitions, without any reafonable coniider- 
ation. But if the plaintifF cannot recover at law, I do not fee 
any juft caufe why equity (hould interpofe to annul an aft 
juft and agreeable to confcicnce, unlefs the plaintifF would do 
what conference and equity require, which is to make the de- 
fendants fafe in refpeft to any frauds committed by him in 
Z 47^ 3 their fervice. He tliat expefts equity (hould do equity. 

What IS faid, that it is hard that the plaintifF fhould be kept 
out of fo laVge a fum of money, proceeds from not confidering 
that Mrs. Nai/b had received the 364 flioes, or flat pieces 
of gold, near three or four months before her depofit, fo that 
llie was enabled out of this illicit treafure to raife the whole 
money before it was paid ; and that there is now found a ver- 
dift againft the plaintifF for more than that fum which was 
depofited, which, if judgment be againft the plaintifF upon 
that verdift, the defendants might feek for as they could, 
when the plaintifF has given no fecurity to arifwer their pro. 
fecution j that if in the event of thefe proceedings, it (hall 
appear that there is nothing due from the plaintiff to the defen- 
dants, the plaintiff' will be reimburfed tlie money depofited 
with intereft. 

Baron Thompfon thought that the defendants ought .to . be 
charged with all the afts of l^oodfordy Sir Maltkew Dechr^ 
and Governor Harrlfon^ fince they aSed for thorn and their bcr 
nefit, and muft be fuppofed to do fo by authority, .fince .Sit 
Matthew Dicker afted by their order, and declared that |li? 
Company had come to refolutions tp fend a (hip tofeize the 
plaintiff} and Lloyd faid that it w^s fo agreed in the Court of 

Directors* 
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jDiVeftors. But he gave his opinion againft the defendants re- ^ai«h v. 
turning the depofit to the plaintiff at prefent. Compact. 

The Court being divided in opinion upon this cafe, the de- 
cree was fufpendcd till Sir Robert WalpcU-y the Chancellor of 
the Exchequer, could be at leifure to hear it, and give his 
opinion therein ; which he did in Michaelmas Term following ; 
when the cafe was again argued by the counfel on both fides 
before him and the Barons, and after hearing the arguments 
of the counfel, the Barons delivered their opinions ferintim 
as before j after which the Chancellor gave his opinion as 
follows : 

He was of opinion, that the money was not proper to be 
repaid by the Company ; that he fhould think the Company 
ought to be bound by the aft of the agents of the Company ; [ 477 1 
but in this cafe he apprehended, that the tranfaftion between 
the Company and Mrs. Naijb began on the 29th of September 
1 731 ; that then fhe by letter made a propofal of a depofit of 
ao,oo6/. to fecure her hu (band's return to Englattdy and abide 
the determination of all difputcs at law, or by arbitration; pro- 
vided they would give affurance that he fhould not be arreflcd, 
nor his perfon fecured. This propofal was accepted, and the 
afTurance given ; all that preceded was a treaty to bring oi\ 
this accommodation ; the friends of Mrs. Naifh did the befl 
they could for her \ Mr. Hall^ Mr. Bernard^ and Governor 
Harrifon^ formed a letter for her to write to the Company ; 
Mr. Woodford and Sir Matthew Decker afted on behalf of the 
Company, did the beft they could for them, altered the letters 
as might beft fuit them •, Mr. IFoodford and Mr. Bernard^ for 
aught I hear were of equal abilities, and each was willing to 
aflifl his own client. 

That the letter of Mrs. Naj/h was for two purpofcs, to fe- 
cure JicrLufband's return to England^ and his abiding the ifTue 
of all fuits there, when returned. It is evident the laft is not 
yet fulfilled, informations w^ere ordered, and good ground for 
them ; whetlier all the evidence appeared then which is now 
J)roduced, appears not •, but whether it did or not, the Com- 
pany 
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pany had then information of frauds committed by the plain- 
tiff, which arc now verified and made plain by letters under 
his own hand. It was their duty upon fuch a difcovery to or- 
der a profccution ; they could not otherwifc anfwer it to the 
world, nor difcharge their truft to the Company ; tliis there- 
fore is done, an information was filed, is now depending ; 
he hath given no otlier fecurity to anfwer the Company's de- 
mands \ and as this depofit of 20,000 /• is the only fecurity 
they have, and Mrs* Naljb had power to make it, I think it 
not reafonable to take this fecurity from tliem. 

Chief Baron and Baron Carter* Then the plaintiff's bill 
ought to be difmified ; which being obje<9ed to by the coun- 
fel for the plaintiff, the other Barons were for retaining it till 
the end of the fuit depending. To which I faid, that the 
opinion of the Chief Baron and Baron Carter being, that the 
ao,ooo /. Ihould be repaid by the Company with intcreft 5 I 
and Baron Thomfon were againft the repayment, at leaft till 
the event of the information now depending appeared^ upon 
which poffibly more than that fum might be recovered from 
the plaintiff. But fince it was then obje£ied, that the de- 
tainer could not be decreed on that bill, and the plaintiff 
might by a new bill (having made the Company fafc) be re- 
lieved, I am not againft the difmiffion. 



Cafe 210. The King vcrf. Frances and Others. Before 
all the Judges at Serjeants Inn. 



AT the affizes held at Wellsy for the county of Somerfet^ 
on the 31ft of July, 7 Geo. 2. before Chief Baron 



On • fpecial 

verdid ia an 

isdidmcnt for 1 

robbery on the 

highway, the Reynolds ^ John Frances and five others were indicted for a 

wordt then mni , i t • i 

thtr* immediately Tobbcry on the highway up'm one Samuel Cox ; and the Chief 
do noc Suffici- 
ently afcertatn the time to find the prifooeri guilty, z Str. Z015. Caf. Temp. Hard. P, 113.$. C« 
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^aron being doubtful upon the evidence, whether the offence The King v. 
amounted to robbery, dire£led it to be found fpecially. Others. 

And It was found, that Samuel CoXf travelling on the high- 
way toward Somerton Fair, faw the prifoners in the road (land- 
ing in company together, fave that one of them was lying 
in the road upon the ground. Cox paffed by them, but one 
of the prifoners called to him, and defired him to change 
half a crown, that they might give fomething to a poor Scotchr 
man, meaning the perfon that was lying upon the ground ; 
that thereupon Cox came back, and putting his hand in his . 
pocket, intending to pull out money to change the half crown, 
pulled out fome pieces of gold, viz. four moidores, and a 
Portugal piece value 3/. 12/. that Cox having the pieces of 
gold in his hand, the defendant John Frances (he and all the 
other prifoners b^ing in company together) gently ftruck his 
hand, whereby the pieces of gold fell on the ground ; that 
Cox got off from his horfe, and faid that he would not lofe 
Kis money fo ; that Cox offering to take up the pieces of gold, 
then lying on the ground in his prefence, the prifoners fwore, 
that if he touched them they would knock out his brainsy 
whereby Cox was put in bodily fear of his life, and defifted 
from taking up the faid pieces of gold. ) 

And the jury further find, that the faid prifoners then and 
there immediately took up the faid pieces of gold and rode off 
with them ; that C$x immediately purfued and rode after 
them about half a mile, and then the prifoners (Iruckhim, and 
his horfe, and fwore that if he purfued them any farther that 
they would kill him; upon which Cox ceafed to continue his 
pUrfuit any farther, etfifuper totam materiam, lie. 

Upon this fpecial verdifl tlie Juftices of the King's Bench 
were doubtful whether the verdift had found the fa£l fo cer- 
tainlf^that they could determine it to be a robbery, and there-* 
fore they defired the opinion of the other Judges who met at 
Zerjeants Inn Hall\ and it was argued by counfel for the 
Crowh, and for the prifoners ; and upon confideration the 
Judges fccmcd generally to think, that the finding of tlie jury 

was 
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The Kive V. was not fo plain and certain that the G)urt could pafs fentcnoe 
Othtiu of death upon the priioners. 

It had been infilled on^ that although the prifoners did not 

at firft ufc force, but gently ftruck Coat's hand, upon which he 

dropped the gold, and fo there was no putting him in fear j 

.yet what was found afterwards feemed to find a fa£k that had 

all the eflentials of that offence, which the law calls robbery, 

which is a forcible or violent taking of goods from the perfon 

Attk'Dginthc of another, putting him in fear(i). 3 //i^. 6S. 1 HawL 

^n%homty^ ^*^' '"*'• ^^^ taking goods from his prefence ^as always 

P«jJ»"* holden to be a talting from his perfon, if by force and putting 

55?. him in fear; and therefore if a man have his horfe or coat by 

him, and a thief by force putting him in fear, take it away, it 

is robbery, i Hawk. P.C. 148, Or if he take cattle by 

force out of a field, tlie owner being prefcnt and put in fear. 

1 Hawk. P.C. 148. 

Then laying the firft part (gently ftruck his hand) out of 
the cafe, it was afterwards found tliat the money was lying on 
the ground in his prefence ; and then the prifoners fwore that 
if he touched it they would knock his brains out, upon which 
r 480 ] being put in fear he defifted, and tliey took it j that when they 
gently ftruck the money out of his hand, he did not lofe the 
property, but the property continued in Cox, and the money 
was his ftill, though lying on the ground, and then when 
the prifoners by threats which put him in fear forced him to 
defift from taking it up, and they immediately took it up^ 
this is a taking from his perfon, being a taking of his gooda 



(1) Judge Foflerin his Crown Law circumftance of fear necefTary ; but I 
fays, that liie want of this circum- have ieen a good M. S, note of an opi- 
Ibnce alone, namely the being put in nion of Lord Hoit to the contrary ; and 
fear, ought not to be regarded. I am I am very clear, that the circumilance 
not clear, continues the Judge, that of adtual fear at ihe time of the rob- 
that circumftance is of neceflity to be bery necdeth not to be llriAly proved, 
laid in the indidment, foas the fad be &c. p. 128. i Hale, P. C. 534. 4 
charged 10 be done, 'violenter et contra Bl. Com. 243. 1 Hawk. P. C. 149, 



I'oluntatem. I know there arc opinions ia note. 
in ihe books which feem to make the 



by 
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1>y force in his prefencc, and putting him in fear. And tliough '^^^ ^'«c •»• 
it is not found that they took it in his prefence, yet if it be all Ocheri. 
one continued aft, the force, the putting, in fear, and the tak- 
ing, it will be fufficient ; for the cafes Stamf. P. C. 27. 
Crorhpt. Juji* 30. 3 Ifift. 69. where it is faid, if a thief af- 
fault a true man in the highway to take his purfe, and he in 
flight to efcape throw his purfe into a bu(h, or his hat fall off, 
.and the thief perceiving it,, take up the purfe or hat, it is rob- 
bery, were allowed to be good law ; becaufe, as Lord Coke 
fays, it was at the fame time -, whence it was inferred, that 
here it being found, that when Cox by force and terror de- 
fifted from taking up his money, and the prifoners then and 
there immediately took it up, that was fufficient to denote the 
timcof taking to be one and the fame with that in which the 
' money was forced from him by thofe threats which made him 
defift from taking it up. 

But the Judges feemed unanimoufly to agree, that the cafe . 

. Miras to be confidered upon the fpecial vefdift, and that was not 
to be made good by intendment or conftruftion. It was not 
denied, but that if a thief fet upon a man to rob him, and 
he throw away his money or his goods (being near him and 
in his prefence) and was forced away by terror, and the thief 

' took them, it would be robbery ; and therefore here poffibly it 
might have been well, if the jury had found, that when Cox 
defifted, the prifoners at the fame time, or without any inter- 
mediate fpace of time, or inflantly took it up; but the word 
immediately has great latitude, and is not of any determinate 
fignification ; it is in diftionaries explained by citoy celeriter ; 
in writs returnable immediate it has a larger conftruftion, as 
foon as conveniently it can be done. In Mawgridge's (*) * v j j^ . 
cafe (2) it is twice mentioned, but witli words added to afcer- 9 St.Tr. p.6j. 



(2) So in the fpecial verdift in One- pofes. 2 Str. 766. 2 Lord Raym. 
If's cafe, the word immediately is ufed 1485. 9 St. Tr. p. 17, 
foar UilfereQt times to difi'crent pur- 
tain 
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tain ity as fvithut snterwlffiofif in a little fpace of tinier f^c. In 
the ftatute {a) 27 Eliz. it is diredcd, that (3) notice be given 
as foon as conveniently may be ; in the pleadings that is ufu- 
ally expreflcd by immediati ; fo that then and there immediateif 
doth not necefTarily afcertain the time, but leaves it doubtful ; 
befideS) it is proper to take notice, that in this verdi£l the 
words then and there immediately are not coupled in the fame 
claufe or fentence with the words preceding *, but it is a dif- 
tin& claufei and a feparate Ending. 

The Court of King's Bench (purfuant to this opinion of the 
majority of the Judges) held, that the defendants ought to be 
difcharged of this indi£lment. Then a quedion arifing, whe- 
ther the defendants ought to be difcharged out of cuftody? 
It was held that they fhould not, but that they (hould be re- 
manded ; for though no robbery is found by the vcrdid, yet 
it appears that they are guilty of grand larceny, for which no 
judgment can be given upon this indidment ; for this differs 
from burglary and other cafes, where the prifoner may be ac- 
quitted of the burglary and found guilty of the felony ; but 
here the offence is laid to be a robbery in taking a petfinay 
and that being the only doubt of the jury, the G)urt cannot 
give judgment againft them upon this indiQment, but muft 
difcharge them as to it, and remand them in order to be tried 
upon a new indiftment for the grand larceny. 



(3) The words in the ftatute arc, rohhtd JBall with as much cmivimm 
' Except the fame perfon or perfons fo ffeed as mmf be give notice^" &c. 
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Attorney General wf^ Perry. Intr. in Scacc. Cafe 211. 
Pafch. 7 Geo. 2. Rot. 29. 

THIS was an Information by the Attorney General for Money receiTed 

623/. 14 J. 3^. halfpenny, due to his Majefty for fo b/ckcfJoTdt 

much money received by the defendant for his late Majefty's l^^^°'^^)l^^L 

ufc, between -<4>r/7 the ift, 172c, and the ift of September eiported tccoid- 

. iog to the ftt- 

lollowmg. tute, ii liable to 

the King's dc- 
maodi though in the htndi of a third perfom not fsrtictft tfimimu 

The defendant pleads^ that he is not indebted for the faid 
fum. 

Upon a trial by a jury of Miidlefex^ they find fpecially to [48a 1 
the effed following, tms. That on the 24th of September 
1724, the defendant imported into the port of London 28333 
pounds weight of Firgima tobacco^ and paid cuftom for the 
fame, viz. 88/* 10/. 9//. halfpenny for the old fubfidy, and 
gave fecurity by bond to pay 535 /• 3/. 6 J* halfpenny for the 
additional duties due to his late Majefty on importation of the 
faid tobacco. That in May 1725, the defendant fold the 
feid tobacco to Richard Corbet j for exportation to Cadiz ixi 
Spain^ and (hipped oflF the fame in the port of London in the 
(hip called the Francis and Mary, Ifaac Cocart, mailer, for 
Cadiz. That on the 14th of July 1^25, Richard CorbiT*^ "^ 
made oath before the proper officer, thac he had the direSion 
of the faid voyage, and that all the faid tobacco fo {hipped : . - • ' 
was exported really and truly for parts beyond the feas, on 
Gommiffion, and that none of the faid tobacco had been fince 
landed, or was intended to be relanded in Great Britain or 
Ireland. 

That John Walkley, the defendant's fervant, made the ufual 
oath, that the duty of the faid tobacco was paid or fecured^ 
and that the defendant had fold it for exportation. That on 
the 5th of June 1725, a declaration of the* contents of tha 
loading of the faid ibip was made in thefe words. A content 

Vol. II. E in 
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ATTotK^Y ,';, thg Francis and Mary, Ifaac Cocart, Ar Cadiz, 40 ton^ 
P«ttT. S '^''j 4 ^w'^'^f x> 38. Micha. Perry, f^r. That on the fame 

day Ifamc Cocart made oath under the faid content beforethe pre- 
peroiEcer, that thefaid content contained a juft and true account 
of all the goods, Isfc. on board his fhip for the prefent voyage, 
and that he would take no more goods on board without firfti 
paying cuftom, and having a warrant from the King's officers ; 
and that if he (hould take on board any certificate goods, or 
goods that received a drawback, bounty, or premium on ex- 
portation, that he would not reland them, or fuffer them to 
be unfiiipped in order to be relanded, without th^ prefence of 
the King's officers. 

That the faid tobacco being fo put on board the (hip, and. 
certified by the proper officers of the cuftoms, two debentures 
[483 ] were made out-, one for the drawback of 88/. 10/. ^d. 
halfpenny 5 the other for the drawback or difcharge of the 
535/- 3x, 6d. halfpenny, fccured by the defendant,* upon 
which the defendant, on the 13th of Augufi I725> received 
back the 88/. 10/. prf. halfpenny; and on the 17th oi Au* 
guft 1725 had his bond for the 535/. 3/. 6d. halfpeimy 
delivered up to him. 

That this tobacco after it was put on board was landed in 
Ireland on the 28th of July 1725, but without the defendant's 
privity, nor had he the property in it from the time it was put 
on board, nor the direftion of the voyage 5 but it wa.s fold by 
the defendant for 1269/. 11/. 2//. for exportation to the 
faid Richard Coriet'y whereof 645/. 16 s. 10 d, halfpenny 
was paid in money, and the debentures were taken for the 
remainder of the price, and if by any accident the debentures 
* became void, the faid Richard Corbet was to anfwer the amount 
in money to die defendant. 

That Richard Orbet hath been abfent five years, but the 
King's officers had no notice of the tobacco being landed in 
Inland till J'^ne 1733. Etjtfupra totam^ ^c. 

I It 
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It was argued by the Solicitor General, that the money Attoeiht 
which thl defendant received by the debentures for the draw- PxRar. 
back, was money originally due to the King ; and that nothing 
had been done which (hould divert the King's right to it, and 
confequently that the defendant having received the King's 
money, muft be indebted to him. 

By the ftatute 1 2 Car. 2. c. 4. and the ftatute which gives 
the additional duties, the monies given are due to the King ; 
and though by the book of rates a drawback is allowed on ex- 
portation, that muft be a real exportation ; for by the ftatute 
13 (^ ,14 Car. 2. r. I !./• 12. Par. 3. if goods (hipped out by 
certificate be relanded, Uc. no allowance (hall be demanded or 
made for thofe goods. And by the ftatute 4 £5* 5 ^^^ isf M. 
^^ 15, yi 13. no perfon ftiall be allowed to fwear to a deben- 
ture for any duties to be drawn back upon re-exportation, but 
he who is the true exporter, as being intcrefted in the property 
and hazard of the goods ; or as being employed by commif- 
6on, is concerned in the direftion of the voyage, fo as to be 
able to judge that the goods are really and bona fide exported, 
and not landed or intended to be jelanded,t2fr. And the deben-» 
ture for the duties on tobacco by theftat. 7 £rf 8 ^.3. c. 10. 
f. 5. is to be on parchment, and the duty printed on it ia 
lute verba^ and figned and fworn by the exporter. By the ftat. 
8 Annate. 13.7^ 1 6. reciting, that by law every perfon im- 
porting tobacco or other foreign goods is entitled to a draw- 
hack of the duties paid or fecured, £5*c. If tobacco, l^c. for 
which a drawback or debenture for it is to be made, be re- 
landed, the exporter forfeits double the value of the draw- 
back, lie. By the ftat. 6 Geo. r. 2 1 . / 49. if any t9bacco ex- 
ported be landed in Ireland^ the fame and double the drawback 
of it (hall be forfeited, and every debenture for the drawback 
(hall become void, as if the tobacco were relanded in Great 
Britain. 

Since therefore the defendant received from the King's of- 
ficers the (iim of 88/. 10/. 91/. halfpenny, and his bond 
for 535/. 13/- (id. halfpenny, under colour of two dcben- 
turesj which were in themfelves void by reafon of the landing 

E 2 of 
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Atto»niy Qf (i^c tobacco in Ireland^ before the receipt of the moner 
PiRRY. (for the verdift finds that the tobacco was landed in Ireland 

on the 2%\hoiJulj 1725. and the 88/. lo/. 9^. halfpenny 
received back on the 13th oi Auguft^ and the bond delivered 
up oh the 1 7th of Jugujt following) this is money received 
from the King's officers without any proper authority, and 
confequently is money received to the King's ufe, and the 
defendant is chargeable for it on that account. 

It was infifted on the other fide by Mr. Strange \ and 
afterwards argued by Mr. Attorney General fox the Crowiif 
and Mr. BootU for the defendant, in Michaelmas Term en- 
f^ing ; and by Mr. B9otle it was alfo infifted, firft. That 
tliis was a cafe of great hardfhip on the defendant, who 
was an innocent pcrfon, guilty of no fraud j for the Jury 
find that he had fold his goods for exportation, and all was 
done which the law requires (hould be done to fecure agalnft 
tlie tobacco being relanded ; they were entered with the 
cuftom-houfe officers for Cadiz in Spain j they were {hipped 
for Cadiz \ the declaration of the contents of the loading 
C 485 ] was for Cadiz 5 Corbet made oath that he had the diredHon 
of the voyage, that the tobacco was really and honajide ex- 
ported for parts beyond the fea, and the defendant's fer- 
vant made oath that they were fold for exportation ; and the 
Jury exprefsly find that the landing in Ireland was without 
the defendant's privity ; and if after all this the defendant 
{hall be anfwerable for the default of the buyer, no merchant 
can be fafe. 

Sapra p. 4)4* That the cafe was harder ftiU in the information againft 

lofira p. 494. ,,/..,, t> 

the defendant and others a^ executors, for as nullum tempm 

occurrit regi, the executor may be charged after all affcts 

difpofed, and yet the King ought to be preferred. 

2. It was argued that the exporter is the perfon only liable, 
and Corbet was the exporter. By the ftat. 4 Cj* 5 H^* &r JIf. 
f. 15. feSl. 13. it appears who is the exporter, namely, he 
who is interefted in the property and hazard of the goods; 
or he who being emjdoyed to aft by commiffion is concerned 
2 lA 
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in the cUreAion of the voyage, and no other is to take the* Attoekit 

oath which intitles to the drawback ; now the Jury find that Piitv. 

Coriet had the property of the goods, and not the defendant ; 

that Qrbet took the oath, and as he only entitled himfelf to 

the drawback, he only is anfwerable for it. If the goo<is be 

afterwards relanded, he forfeits the double value, by the ftat. 

8 jinn. r. 13. fee. 16. and by the ftat. 6 Geo. c. 21. ftc. 49. 

But as the defendant is found not to have the property of the 

goods, not to be concerned in the voyage, and confcquently 

could not run any hazard in it, as he did not take the oath, 

and was not intitled to the drawback, he ought not to fufler 

by any default of Corbet who was the owner. 

3. That the defendant in this cafe did not receive the 
money to the ufe of the King, but to the ufe of Corbet^ and 
as fervant or agent to him ; the verdict finds it was received 
for the fatisfa£lion of Corbefs debt, and then it muft be to 
his ufe J fuppofe Corbet had received the money himft^lf, and 
paid it to the defendant, and afterwards relanded the tobacco, 
fiiould the defendant have been charged } Why then, when 
he takes the debenture and receives it to pay himfelf ? In 
the cafe of Tofnhins (i) and Barrett. l Salk. 22. [a) where 




{a) Skin. 41 1. 

S.C. 

Infra p. 493. 



(1) Lord MansfeU in the cafe of 
SmitJb V. Bromley reported in Douglas, 
expreileti himfelf in the following 
manner, " As to the cafe of Tomkins 
V. Barrett 9 it has been often mention- 
ed, and I have often had occafion to 
look into it ; but it is fo loofely re- 
ported, and Hufied with fuch ilrange 
arguments, that it is difficult to make 
any thing of it. One book fays, it 
was determined by Lord Holt ; an- 
other by Lord Trebj. Certain it is, 
it was only a l^ifi Friui cafe. I think 
the judgment may have been right, but 
the reporter, (SalkeU) not properly 
acquainted with the fadU, has recourfe 
to falfe reafons in fapport of it. The 
cafe moft have been, as I take it, an 
adion to recover back what had been 
paid, in part of principal and legal 
intereft, upon an ufurious contradl; 
and, therdfore^ the adlion would not 



lie, for fo far as principal and le^al 
interell went, the debtor was obliged, 
in natural julHce, to pay, therefore he 
could not recover it back. But for all 
above legal interell, equity will affift 
the debtor to retain, if not paid, or an 
. adion will lie to recover back the fur- 
plus, if the whole has been paid. Thp 
reporter, not feeing this dillinaion, 
has given the abfurd reafon, that t«- 
lenti non ft injuria ; and, therefore, 
the man, who, from mere nereflity, 
pays more than the other can in juftice 
demand, and who is called, in fome 
books, the flave of the lender, Ihall 
be faid to pay it willingly, and have 
no right to recover it back, and the 
lender (hall retain*^ though it is in 
order to prevent this oppreifion, and 
advantage taken of the neccfiity c/ 
others, that the law has made it penal 
for him to takeP^ P. 697, 

E 3 - tlircc 
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ATTotffiT three were bound in a bond upon an ufurioos contrad» and 

PicKT. one paid part of the money^ and afterwards the obligee fued 

Istr^^ another obligor who pleaded the ftatute of ufury, whereby 

the plamtifF was barred and the bond avoided; then the 

obligor who had paid part of the money on thisbond brou^t 

AJfum^tt for it, as £br money received to hi3 ufe, but it was 

held by Chief Juftice Trehy that it did not lie. In the cafe 

W iStr.480. of (^i) Car J and Wehjlir^ Mich. 8 Geo. Gary, Anm lyaj 

paid 500/. to Webfier then a clerk to the South-Sea company, 

which was paid over to the company in reality, thoo^ 

Cowp. 566. omitted to be entered as paid ; it was held by Chief Juftice 

*®^* Pralt at Njfi Prius, that the money being received by the 

fwdTotTr™?! defendant as fervant to the company and paid over, the 

andbemirap. company only was chargeable for the receipt of the money, 

huhisremcdj and not the defendant; but if he had not paid it over, then 

antlkr o/fcf indeed the plaintiff might have fued lum, or the company, 

Tll^' athUeleftiom 



To which Mr, Boot/e added, that all aftions of this nature 
muft arife ex contractu or ex quaji contraElu \ and in both 
cafes privity was neceflaryj but here is no privity between 
the King and the defendant •, the dealing was with Corbet^ he 
was intitled to the drawback and had the debenture for it, 
and confequently muft be refponfible for it to die King ; the 
King cannot follow his debtor to the fecond or tliird degree; 
as this would be inconvenient, fuch meafures (hould be taken 
as may avoid it, as may encourage commerce, which will be 
impraftkable" if the vendor fhall be anfwerable for the de- 
fault of the buyer. 

Mr. Solicitor General in reply, and Mr. Attorney General 
more largely in his argument to Mr. Booile^ infifted, that 
they did not charge the defendant in tliis cafe with any 
fraud in relanding the tobacco, or obtaining the deben- 
tures, or repayment of the money or bond ; fiiice by this 
information the defendant is not charged for any forfeiture, 
nor yet for any fraud, or for any duties due from him to 
the Crown, but mer-ely for the King's money by him received, 
in the fame manner as any other perfon might be charged 
who fliould receive the money of the King or any fubjed ; 

and 
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and therefore he would admit, what had been fo much in- ArT^vtr 

Gbn-sbai. ^. 
fifted on, that the defendant was an innocent perfon, that Pikky. 

he was not the exporter ; that he received the money towards 

the fatisfa£iion of his debt from Corbet^ and that it was an 

hard cafe, that Corbet fhould defeat the debenture given him 

in payment. 

But it mud be admitted, for it is exprefsly found, that the 
defendant received the mortey from' the officers of the 
Crown, and that he received it by colour of thofe deben^ 
tures on the 13th bt 17th of Auguji^ whereas the tobacco, 
i^T the drawback of which thefe debentures were given, wag 
landed in Ireland on the 28th day of July before. 

Now the drawback to be allowed by the book of rates, 
which is confirmed by theftatute 12 Car. 2. is uponexporta- 
don, if exported by a foreign merchant in twelve months ; 
by an home merchant in eighteen months; and by fubfe- 
quent ads the time has been extended to three years ; fo 
then if the goods be not exported, no draw^back is to be paid; 
and if any debenture be given for it, it is null and void. 
But this appears more exprefsly by the (latute 1 3 fs^ 14 Car. 2* 
r. II. fee, 12. where it is faid, that if goods ihipped out on 
which the drawback was allowable to be relanded, no allow- 
ance (hall be demanded or made ; furely the debenture muft 
be void, if nothing can be demanded or paid upon it. So by 
the (latute 6 Geo. c. 21. fee. 49. which more direftly relates to 
the prefent cafe, it is faid, if tobacco, to be exported, be 
landed in Ireland^ the debenture for the drawback (liall be 
void. 

It was faid by one of the defendant's counfel, that the 
aft did not make it abfolutely void, but faith, it (liall be- 
come void as if relanded in Great Britahu But can it be 
'imagined that thefe words import that it (hall not be void \ tliat 
die penalty for landing in Ireland (hould make the debenture 
fpr the drawback good, for fo it muft be if it is not become 
void ? This would be a ftrange con(lruftion, but furely no 
words can more plainly denote, that the debenture for the 
drawback before was void, if the goods (hipped for exporta- 

E 4 tion 



488 Dc Term. PafcL 8 Gto. U. 

ollVZW ^*^" ^^^^ rclandcd in Great Britain, and fo it fliaU be for the 
F4»«T, future, if they be landed in Ireland. 

Now this being the cafe, that tie debenture was void by 
the landing in Ireland, the defendant could not be intitkd 
to receive any money upon itj and he that receives the 
money of the Crown, without any title to it, ought to pay 
it back again. Nothing can be a plainer and more evident 
pofition than this, that if a perfon demands money from an 
officer of the Crown, who pays it, upon fuppofition that it 
was due, but it afterwards appears not to be due to him, it 
is money received to the ufe of the Eling, and ought to be 
reftored. 

And this is not a demand which the King makesi by virtue 

of any particular prerogative peculiar tp the Crown, but the 

cafe would be the fame in regard to any common perfon ; 

fo that this. information is not otherwife to be confidered than 

Where money it as an adlion on the cafe by a fubjedl ; who, in cafe any one 

authority' tn ^^^^ demand or receive money from him without any title 

aaioo willlieto ^^ authority for doing fo, (hall recover it back in fuch an 

recover ir« • *^ 

I Ld. Rtym. a£lion as money received to his ufe. The cafe cited {a) 
Bull. Ni<Pri. I SaL 22. may be good law, (although It was only by a 
Infrip. 491. judge at Ni/i Priusj where matters may not be maturely 
iw. "^ ^ confidered) becaufe when a perfon is party to an ufurious 
contraft, arid hath aftually executed the contrafl he made, 
it may not be reafonable to allow him to unravel his own 
afl, after he hath freely carried it into a compleat execu- 
tion. (2) • But in the fame cafe it is agreed, that where a 



{2) Lord MansfeU in the cafe of can never recover it in an adlion; be- 

BrownimfV. Morris, reported by Cow- caufe both plaintiff and defendant are 

fsr, declkrcs that, *• The rule is, in equally criminal, p. 792. The cafe of 

fart ^tli30f potior eft conditio deftn- Wtlkmfon v. Kit chin, reported in I Ld* 

dentist and there are feveral other Raymond, p. 89. feems however to 

maxims of the fame kind. Where oppofe this dodrine as laid down by 

the contrad is executed, and the Lord Mansfield. ^«//rr in his Law of 

money paid in pari dcliQot this rule Ntji Frius, fays, *' In fuch cafes m/Z/or 

certainly holds ; and the party who eft conditio defendentis^ not becaufe the 

has paid it, cannot recover it back. defendant is more favoured, but be- 

'BK}t inllance, in hrilery^ if a man pays caufe the plaintifFmull draw his juftice 

a fum of money by wjy of biibe, he from puie fountains." P. 132. 

man 
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man pays money on a miftaken account, or under or by a AtTounr 
mere deceit, he may recover his money back again. So a Pi ray. 
cafe is there cited, that where one bound in a policy of af- Whew mr^ney It 

paid OM 1 mif- 

furance paid his money, believing the (hip was loft) when taken accoonr, 
it was not, it was held, an adion of ajfum^tt lay to recover a^^itM**Ie. 
it back. The cafe of Jacob and Allen, i S^/i. 27. is much |!^«''^*«fe 
ftronger; there H. having letters of adminiftration to one, » Borr. fois. 
who was fuppofed to die inteftate, makes a letter of attor- Bull. Ni. PH. 
ney to the defendant to get in debts due to the inteftate, i Con. D%. 
who colle£ls feveral fums, and pays them to the admini- fl,frl^4gi. 
ftrator; afterwards a will was difcovered, the adminiftra* iLe?. its* 
don recalled, and an adion of ajffum^tt brought by the exe- 
cutor againft the defendant for monies received to his ufe ; 
and held the adion lay, for the adminiftration was void, ^4^^^^ ^unuu 
and fo the defendant a6ied without authority; and then '^>^ 
there was notliing to hinder the railing an implied contra^, r .3^ -1 
and the charging the defendant in an Indebitatus AJfum^t \ 
although it was urged, that the money being received by a 
fpecial authority, and for a particular purpofe, and after- 
wards paid over to the adminiftrator, the a£kion ought to 
hare been brought againft the adminiftrator, and not againft 
the defendant, who a£led as his fervant, and had paid the 
money to him \ at leaft a fpecial a£lion on the cafe (hould 
liave been brought, and not an Indebitatus JJfumjJit\ and 
the cafe Carey and Webjier is not like this, for there the Sopraf, ^IIL 
plaindflF paid his own money to the fervant for his mafter^ 
and he paid it over accordingly. 

But it b objefted, that the drawback was paid to the de- 
fendant as Corbef% agent, and for h]6 ufe. 

But how could he receive that for the ufe of Qnrbet which 
was the price of his own tobacco, and received for his own 
ufe? 

It is likewife faij, that Corbet is liable to this demand. 
It is true, he is liable for the forfeiture for the double 
Talue for the fraud; but how is he liable for the money 
which he did not receive^ and which the defendant re« 

ceived 
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ATToiKir ceived for himfclf, and not for him? Bcfides, if Corta 
Pnar. were liable^ may not a perfon who hath two remedies take 

either ? Or if he hath a remedy againft feveral, may he not 
come againft which he pleafes ? 

As for the inconveniences alledged, though they are no 
greater than in the cafe of any fubjed ; yet in cafe the law 
be againft the defendant, they may be arguments fcMr an al- 
teration to the legiflature, but this Court muft detenxune 
according to what the law now is. 

After Mr. Attorney General had finiflied his reply, Mr. 
Alderman Perry the defendant defired that he might fpeak for 
himfelf ; which was allowed ; and he reprefented the hard- 
(hip of the cafe againft him, the faimefs of his dealing, die 
danger of his ruin, if after fo many years acqutefcence he 
(hould be called to an account for all monies received by 
him and his father on debentures, in cafe it (hould be diC- 
C 490 3 covered chat thefe debentures were void. But not dcCixmg 
any further argument, but referring himfelf to the judg- 
ment of the Court, the Court took time to conlider the 
matter till next term. 

And on full confideration of the cafe, Reynolds Ch. Bar. 
Carter and Forte/cue Barons, againft Thomfon Baron, were of 
opinion, firft. That the debenture for the drawback given 
by Corbet to the defendant, by landing the tobacco in Ire- 
/uwrf, became void ; for no drawback ought to be made un- 
Icfs the goods be exported ; the words of the ftatute 1 3 li 
14 Car. 2. r. !!• are exprefs. No allowance Jball be made or 
defnanded if the goods be relanded, &c. And fo by the ftatute 
6 Geo. r. 21. if landed in Ireland the debenture for th^ 
drawback (hall be void. 

2. That the payment of the money to the defendant by 
the King's officers upon this void debenture renders the de- 
fendant anfwerable to the King for the money by him re- 
ceived ; for whoever receives the King's money, without 
warrant or lawful authority, is accountable to the King for 
it. This is exprefsly refolved by two Chief Juftices and the 

Chief 
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Chief Baron, 1 1 Co. go. the Earl of Druon&ir^s cafe, who ATT^iwtr 
was Mailer of the Ordnance, and by Prhry Seal 2 Jac. Pbait. 
Tociting that munition utterly decayed and unferviceabk 
had been claimed as fees and vails to the Mafter of the 
Ordnance by reafon of liis faid office belonging j and giving 
\fLre\ authority to difpofe of fuch of them as were fet down 
in a book, lie. he had difpofed of feveral pieces of iron 
<»'dnance, (hot and munition in the faid book fet down ; 
for thofe things being received and difpofed by him by 
colour of a Privy Seal, which was void, becaufe found- 
ed on a falfe fuggeftion, (for it fuggefts that thefe were 
fees or vails claimed as belonging to the faid office, which 
mud mean lawfully claimed and lawfully belonging, which 
was not tpuc, for this was a new office ere£led 35 H. 8.) 
the Earl was accountable for them as much as if he had 
taken them without any Privy Seal. So in Sir JPk/- 
ter (^i) Mildmay'% cafe, cited 11 Co. ^. and reported Cro. (a) Godb. 499* 
Eliz. 545. Mo. 475. who being Chancellor of the Ex- \^^^' ^^'• 
chequer received 140/. a year for thirty years together, by 
warrant from the Lord Treafurer, as an augmentation of f 401 1 
his fees, fince the Court of Wards was annexed to the 
Exchequer, whereby his labour was much increafed ; but 
becaufe fuch warrant was void, it was refolved that he 
fhould anfwer for the monies which he had received. 

And this is not from any peculiar prerogative the Crown Saprip.4M. 
hath above a fubjcft, for the cafe would be the fame with 
regard to a common perfonj whenever a man receives 
money belonging to another without any reafon, autho- 
rity or confidi-ration, an aftion lies againft the receiver 
as for money received to the other's ufe; and this, as 
well where the money is received through miftake un^ 
der colour, and upon an apprehenfion, though a miftaken 
apprehenfion of having a good authority to receive it, as 
where it is received by impofition, fraud or decsit m the 
receiver (for there is always an impofition and deceit 
upon him that pays, where it is paid) by colour of a 
void warrant or authority, although the receiver be inno- 
cent of it^ 

Cafes 
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ATt»iirt y' Cafes might be cited to warrant every part of this rule ; but 

PsEir. ' as the defendant appears to be an innocent perfon, wholly 
ignorant of the fraud of Corbet in landing the tobacco in Lre* 
land J and one who thought he had a good debenture, and was 
lawfully intitled to receive the drawback ; it is neceflary to in- 
ftance only cafes where the party receiving thought at the time 
of his receipt that he had a good authority to do fo, but after- 
wards difcovers thathe had not ; as where a manhavinga grant 
an office or conveyance of lands, and thinking himfelf well 
entitled receives the rents and profits, it is well known that if 
it afterwards appear that the grant or title is not good, the re- 
ceiver is chargeable by the rightful officer or owner of the land 
for fo much money received to his ufe. 2 Med. a6o> 265. 

(«) I Iwau ^ Jon. 127 {a). 2 Lev. 245. 3 Lev. 262 (h). 

♦^•' 
sSbow.ii.S.C. 

(f\ 3 Mod. S39« I Show. 35. Carth. 90. Comb. 1 51* S. C. 

The cafes cited by Mr. Attorney General arc ftrong to the 
fame purpofe. A man infuring a (hip, on a rumour that the 
(hip is loft pays the infurance, and it afterwards appears that 
the (hip is not loft, the infured (hall pay back the money, 
r ii02 1 ' ^^** ^^-^ And Jacob and Al/en, i Salh. 27. 2 Ann. (3) By 
Trevor% Chief Tuftice, if an adminiftrator authorifes A. to col- 
le&the debts and effi:fts of his inteftatCy which he receivesand 
pays over, and then a will is difcovered, the rightful exccutoi* 
may bnng AJfumj^t againft A. for what he has received, as 



(3) The-aathorityofthiscafeismuch Lord Ray m. 1210. which is contrary 

ihaken by that of Pond v. UndemjoMd^ to it. It is laid down by Lord Mans- 

which is reported in 2 Lord Raym. feld, in the cafe of Strvemfon v. Morti- 

p. iaio> in which the circamftances im^, reported in Coov/rr, in conformity 

are fimilar, and the decifion diredly to the principle on which Pond v. Vm- 

contrary to the prefent ; and by Lord der^ood proceeded, that if money if 

Mnnsfield^i exprefling, in the cafe of paid to a known agent, and an aAion 

Sadler v. Evans ^ reported in 4 Burr, brought againft him for it, it is an an- 

p. 1984. a diflent to the cafe of Jacob fwer to fuch action, that he has paid it 

V. Allen, in i Salk. p. 27. and his ap- over to hisprincipah P. 806. 
probation of Pond v. Undernwed, in 2 

money 
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money received to his ufe. It was there infifted, that A. was Atto«k«t 
only agent for the adminiftrator) received the money for his Pxirt. 
life, and had paid it to him ; yet held, that the adminiftration 
being void, the adminiftrator could give no authority, and con- 
fequently A. received without authority, and then nothing 
hinders the railing an implied contra£l, and charging the de- 
fendant in an Indebitatus AJfumfjit. 

So in the cafe of Martin and SitwelL (a) i Show. icff. («) I'«lt.i5« 

s. c. 
where BarkedaU had made a policy of infurance for 5 /• pre- 
mium in the plaintiff's name, and paid the money to the de« 
fendant, and it afterwards appeared that the defendant had no 
goods on board, upon which Martin brought AJum^tt for tlie 
5 /• premium, and it was infifted that this was money received 
from B. and to his u(e ; but as Marhn was truftee for J7. 
the payment by B. muft be taken as agent for him \ where- 
by it is plain, that there is no force in that objedion, that the 
defendant aded as agent for Corbet^ and received the drawback 
by his authority, and for his ufe. 

Bu{ it is further objcfled, that Corbet being the perfon who 
committed the fraud, who was the exporter, and entitled to 
the drawback, the Crown ought to purfue their remedy againft 
him, and not againft the defendant, who was innocent, and 
took this money only in his own behalf^ and for fatisfadtion 
of a debt owing to him from Corbet* 

It is certain that for any penalty forfeited by the landing in 
Ireland^ Corbet^ and not the defendant, ought to be profe- 
Cttted ; but when Corbet obtains a debenture, which he him- 
fdf makes void and inefiediual, and delivers this debenture as 
payment for the tobacco he bought of the defendant, what 
need is there to refort farther than to him who had the money 
from the Crown? Hajfer and IVallis^ H. 6 Ann.^King^s 
Bencb^ I Salk. 28. A man marries a woman feifed of lands, 
and takes the rents and profits, but afterwards it appears that r ^03 1 
he had a former wife then living \ upon which (he brings 
AJfum^t againft the huiband for money received to her ufe \ 
and though it was obje&ed, that the payment tp him^ who 

had 
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ATTotMBT had no audiority to take the rents, was abfolntely void, and 
PsBKT. * that the tenants might be fued, for the money ftill lay in their 
hands, and they might fue H^allis ; yet the Court held that 
the a£lion was maintainable againft Wallii who receivcfd the 
rents, and that a recovery againft him would be a difcharge 19 
the tenants. 

&pft,f.4S6. As to the cafe oiTomlins and Barrett^ i Salk. 2a. upon an 

ufurious conCra£):, the cafe appears to be good law ; the fame 
cafe is reported in Skin. p. 41 1. But there is a miftake in one 
of the reports, for Salkeld (aith that it was in the Common Pieas^ 
and came to trial before Chief Jufticc Treby \ Skinner^ that it 
was in the Kng's Bendi, and came to trial before Chief Juftice 
H^i ; unlefii it can be fuppofed, that the fame, which in both • 
reports is faid to be //. 5 ^. tf M. fhould after a npnfuit in 
one Court, be brought on to trial in the other Court ; for this 
is an exception to the general rule, that where a man receives 
money for an unlawful purpofe, or upon an illegal contrad, he 
who is party to the unlawful a£t (hall not exempt himfelf, 
and defeat what himfelf hath done, by falling on his accom- 
plice, who is not more criminal than himfelf; as in the cafe 
there put, if a man gives money to A. to bribe the cuftom'- 
houfe officers, who pays it accordingly, he (hall not after- 
wards charge A. for this money as received to his ufe. 

So if a man gives a bond upon an ufurious contra£t, and 
pay part of the money, and afterwards an adion is brought 
9n the bond, to which the ftatute is pleaded, and the bond 
thereby avoided, he w;ho paid part (hall not maintain an ac-^ 
tion againft the receiver, as for fo much received to his ufe, 
ior he was party to this ufurious agreement ; and though an 
A£l of Parliament makes the bond void, yet it is only to him 
who claims the benefit of the ftatute and pleads it ; for if he 
plead non efifaBum^ or folvit ad dltmy the jplaintif will feco- 
. ver J if then he pay the money, he waves the advantage of the 
^ ftatute \ and a party equally faulty, who pays his money pilr- 

fuant to a faulcy agreement, ought not to have it back again ; 
la that.th&realbas.gi\'on by 7r^i>;;, that the plaintiff in Cuch 

cafe 
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cafe is tmrticeps ertminisy iff volenti mnjit injuria^ feem not alto- Attoikiy 
gether fo improper. Pnxr. 

The obje£lion made, that in this cafe no privity was between 
Ac King and the defendant, was likewife made in the Earl 
of Devonjbir^k cafe, 1 1 C^. 90. and in Sir fValter Mildmaf% 
cafe there cited ; but it was there anfwered, that in the cafe 
of the Crown the law will raife and create a privity fo as to 
render him accountable who receives any of the Sling's money. 

And in cafe the defendant be chargeable, the executors Sapn, p.434^ 
will be fo likewife j they were refolvcd fo to be in both thefe 
cafes. 

All the Barons agreed that the delivering up the bond could 
not be confidered as money received to the King's ufe ; and 
tiberefore it was adjudged by the Court, that his Majefty do 
xecover againft the faid Micajah Perry the fum of 88 /. 10 /r 
^d. halfpenny, being fo much by him unjuftly received in 
money of the officers of the cuftoms for the duty inwards, 
called the old fubfidy ; but as to the refidueof the faid 623/. 
14/. 3^« hal^enny in the faid information mentioned, that 
the faid Micajah Perry do go without a day as to fuch refidue, 
faving his Majefty's right, if he fhall think fit hereafter to pio- 
fecute him for it. 



Bayley vtrf. Warburton and Others. In Cafe tia. 

Scacc. 

THIS was an aftion of 'eje£lment on the demife of John whethfr t 

Crew ; on Not Guilty pleaded at the affizes at Chejler^ on {."jeMnt'foT 

the 24th of September^ 5 Geo. 2, before the Chief Tufticc of J»fe. >o P"'^"- 

rvt n -^ r ' \ i»r» r i/« ^ r\ tncc of a parti- 

C&5^^r, a fpecial verdidt was found to the folloWmg eftcft: cuiarpowei. 

That the grandfather of the leflbr being feifed in fee, on his ?„tinft hfrlrhfi 

marriage with Lucy ♦ Birovij his fecond wife, by leafe and re^ cUinw ia re- 

leafe, dated the 23d and 24th of February, 35 Car. 2. fettled Powell on Pc.w. 

the lands in queftion infer alia to the ufe of himftlf for life, ^' ^^ 
ibcn to Lucy his wife fox life, then to the ifTuei of that mar- [ ^49 : ] 

riage; 
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Batikt v. riagc 5 then to the ufc of AnM the wife of ^obft.Of/fy^^^o 
ABB9AT01U ^^^ J^cldeft daughter by hj^ fo©ner wife* •aod the hrirs Jof 

icT body, and for M^apt of fuch iflue, to the \xS^o£ Blizaietij 
his youngeft daughtc^r by his firft marriage^ an4 her hanp with 
si^power.to himfelf to make leafes. . . . >. •* 

Provided alfo that it may be lawful for the faid Lucj, dur- 
ing her life, to demi(e the premises to any ptrfon for*iiich 
term, with and under fuch conditions, rents, and refervations, 
in fuch n^anner to all intents as tenants in tail may do by the 
ftatute 32 //. 8. for the term of one, two, or three lives, upon 
and under fuch refervations and rents, and in fuch manner a$ a 
ienantin tail is enabled to do by that ftatute. 

. That Join Crew died, leaving no iflue by Lucy, and no' 

children by his former wife but jinne the wife of Of ley and 

ElizahaA.i" ufon vrhidvLucy entered and was feifed for life; 

< > ;« . i^emainder to jinrtf Offlrf in tail, who died on the i ith of 

' May 17 11^.. (her faiiibai)d being before dead) leaving ifliie 

John Crewj the lefibr'irof the plaintiff (whofe name was 

changed by an K€t of Parliament from Off ley to Crew) her 

fon and heir. 

* • t 

That Zt/ry married Edward Turner^ and after his death 

William Ftowd^ and that by indenture dated the ad tJiJum 

17 13, the (aid William and Lucy being, of full age demifed 

the premifTes to John Rylandf one of^the defendants, in confii^'. 

deration of 261. and a furrender of a former leafe f|^pm JS^ 

ward Turner and Lucy, on which were two lives fubfiftin^ to 

hold to John Ryland ^d his heirs from the making thereoi^ 

during the lives of his fons Richard and Ifaac^ and .^07 

Nortury, widow, yiqjding i/. 4/. Sd. yearly, during -th^ 

term, an heriot, the beft good of every perfon who (po0e$pd 

by the force of the demife) died feifed, all fuch boons, dutigi». 

fervices, averages and cuftoms as had antiently been paid, do« 

ing fuit twice a year on laWful fummons, with claufe of |g^ 

entry for non-payment. 

TTiit^ 



De Term. Pafch. 8 Geo. II. 496 

That at the time of this dcmifc the prcmiflcs let were not BATfY v. 
tn the fund of aoy larmer, and were before molt commonly 
let for 2t years \ that the rent was the ufual rent^ and the de« 
mtie was made with all the requifites neceflary to be obferved 
by tenants in tail in making leafes^ and according to the form 
of the ftatuc^ 32 M 6. 

That the kflee entered % after which Lucy died on the 20th 
of Fehruarj^ 1724* upon which the lefTor entered as in remain* 
der, aiid made the leafe mentioned in the declaration on the 
lothof if/ij^ 1726. 

On this fpecial verdifl the queftion was, Whether this leafc 
to the defendant was good againft the lelTor of the plaintiff^ 
who claimed in remainder ? And it was infifted upon that it 
was not ; firil, becaufe the leafe was made by Lucy an$l her 
hu(band, whereas the power was given to her alone, and fo 
die power was fufpended by her marriage. &ed nan altocaiur | s p. Wms. 
for a power given to a fingic woman, if ihe marry, may be J: '55» m^* 
executed by her hufband and hen Refolved on a fpecial ver- 
di^ between Harris and Grahani^ Mich. 11 Car. King's 
Bench, i Rol. Ab. yif)- pi* 1 2. where a man devifed to his 
wife for life, and by his codicil gave her power to leafe for fix 
years, (he married, and her hufband and fhe made a leafe for 
fix 3reafs; and heM good. So it was refolved i S/V. loi. in 
Chancery, by Bridgman and Haie and the Lord Chancellor, 
between die Duke of Buckingham and Lord Antrim and his 
wifie, who executed fuch a leafe, the po%ver being to the wife 
alone i the fame cafe feems indeed reported i Cha. Ca. 1 7. 
aad there it is faid, that Bridgman held die execution by huf* 
iMnd and wife ill, where an intereft pa&d ; otherwife, where 
it wai a nude powers but Hale thought it might be fit to be ar- 
|;iied, tnd die Chancellor concurring with Bridgman, the bill 
WM Afmiied. This cafe is cited in 3 Salk. 276. but there and 
in I Chan. Ca. 17. the power given to the wife to leafe is 
tAito be (being fole) and fo recited i Eq. Ca. 343* pl^ 4. (i) 



(1) Thu cafe is alfo reported in 2 If flie marries, and afterwards with her 

Freeman, p. 168. where we find the hufband makes a leafe, upon this iUte- 

following words ; '* with power for mem, (he neceflarily exceeds the pow^r 

ber ^im£ jole SO make leafes," &c.—- given to her. 

Vol. U. F 2. That 
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Baylit v. 2. That the Icafc by Lucy and her hufband ought to have 

been by fine, (he being covert. Sed nan allocatur ; for the 
cftate of the leflee is not derived from the leflbrs, but arifes 
out of the eftate of the feoffees or releafees nanied in the origi- 
nal fettlement, and therefore nothing more is requifite to the 
raifing an eftate to the leiTeei but what is required bjr the deed 
which creates the power^ which is only an indenture figned by 
the party making the leafe, and made in fuch a manner as 

(#) St. 3» the ftatute 32 if . 8. {a) requires in leafcs by tenant in tail j and 

* ^ * ' therefore it is holdcn, that in leafes for life made by virtue of 
a power no livery is needful, and it hath been doubted whether 
livery would not hurt ; but Hale held it did not prejudice* 
I Vent. 281. And in the cafe of Harris and Graham as 
above, no fine appears. 

3. That this leafe will not continue in force againft the leffor 
of the plaintifF, who claims by virtue of the remainder, for the 
leafe is to be made under fuch conditions, rents, and referva- 
tions, and in fuch manner and form to all intents and purpofcs, 
as a tenant in tail may lawfully and is enabled to do by tlic 
A leafe byte. ftatute 32 H. 8.5 but a leafe by a tenant in tail is not good 
norg^?agai*nft againft him in reverfion or remainder. Co. Lit. 44. a, 

him in reverfion 3 Qo. 34. Cro. Eliz. 6o2. Noy 6. 
or remainder* 

And the Chief Baron doubted hereof ; but it was argued, 
that if fach conftruAion be made, this power of leafing is 
wholly infignificant, for Lucy had but an eilate for life, and 
therefore every leafe beyond it miift have continuance againft 
the perfon in remainder, and a leafe determinable on her own 
life (he might have made without the power •, befides I took 
notice that the reafons why a leafe by a tenant in tail flood 
not good againft him in remainder, were becaufe the leafe is 
derived from the eftate-tail, and it appears not that the ftai- 
tute meant to make it good againft any but his iflue, for the 
ftatute mentions not the donors. Dyer^ 48. if. in the margin. 
But the leafe here is derived out of the fee-funple vefted in- 
the releafees and their heirs, by him that had the fee, 
and had power to model the ufes of it as he pleafed, 
3tn<U4nce the ftatute 27 H. 8* c. 10. cxccun?s the poflcflion 
3 to 
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to the ufe in the fame manner and plight, as it is limited, ^•»ayley v. 
whence fuch power of making leafes, fffr. annexed to the 
eftates for life becomes cfFeftual, there is no reafon why fuch a 
leafe made by virtue of fuch a power, fhould not ftand good 
againft thofe who claim in remainder under the fame fettle* 
ment, and confequently fubjeft to the power ; nor do the re- 
ftri&ions (annexed to the power, which require that it fliould be 
made under fuch conditions, rents, fe'r. and in fuch a manner 
as a tenant in tail is enabled to make) necefTarily import that it 
ihould be fuch in point of duration, but only that it fliould be 
attended with fuch circumflances as that zSt requires in tlie 
execution of leafes by a tenant in tail, (a) 

(2) Mr. Po^tvell in his Treatife on her fubfequent marriage, render hcrfclf 

Ponjuers obferves, that ** if a power be incapable of executing the power. She 

appendant or in grofs, and the donee being, as to her imereft therein, confi- 

thereof be a feme fole, the better opi- dered in equity as a feme folc. P. 33» 
aioiis Teems to be, that (he will not, by 



Fox verf. Bardwell and Others ; Cafe 213. 

£/ e contra 
Bardwell and Others verf. Fox. In Scacc. 

THIS was a Bill in the Exchequer, by Fox^ as Vicar of unity of the 
Lakenham in the county of Norfolk, for the tithe of hay {;;j![^'^7/^„*, 
and all vicarial tithes arifing on lands in the defendant's pof- tory will not 

^__ - ,r^. r t 1-11 exempt the dc- 

fcflion from the lotli of OEloher 1727, for the year follow- ff.cfnrUndf 

from the pay- 
*"g» mentoftilitt 

when they cooie 
Cobcieveffed. Buab. 327. 2 Bq. Abr. 733. pi. 7. S. C. 3 Burn*t £. L. p. 404* Raym. oa 
Titlkcty p. 291. 

And the cafe upon the depofitions appeared to be this : In 
the time of William 2. the Cathedral Church of Norwich is 
fuppofcd to have been built, and the Bifliop's See removed 
£rom Tbetfard thitlier. 

In the time of Henry i . Herbert^ Biftiop of Norwich, grant- 
ed to the Prior and Convent of Norwich, Ferias quas Rex 

F 2 Wtllielmus 
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Fox-w. WiUietmuf fratribus donavit in hehdomada Pefitecoftis^ (^^. La* 

^ kenham cum omrnbtts rebus qua ad iondim pertinent villam prdUef 

terram OJberti Archidiaconi JmeringhaUy medietatem fihkt de 

Tiforpi iSc* But this feems father a confirmatioiv qf thd 

grant of #• !• . , . 

1ft die year 1121^ £verafitf ^ifliop df iJorviich^ cQiifirmed 
io them omia qua pradecejfores mei dederunt^ lie. ftmiliter quk* 
^d Herbert de liojs iabuit in Lakenhamf Vc« 

t 499 ] ^" ^^ ^^^' * ^^^* WilUamy Birtiop of NoriOichf Confinnef! 

to them 9mm/i yiK^f fterbertus Epijcopuj Norincenjts^ auf E^eroT'* 
dus Epifcopus Norvicenfis donavit^ faT quicquid Herbert de Rofih^ 
buit in Lalenham. 

In the year laoo, John de Gtf'^jf Bifhop 6(Ptoftuicit fP^t* 
ed to the Prior and Convent de Norwich ecclejtam de Laktn^ 
ham cum omnibus ad eandem pertinentibus^ Uc* adminjfirafi pet 
capellams fuoSy Jalvo nobis H fuccejforibus fio/lris jure pontijicali (^ 
parochiali. 

In the l6th Hett. 3. anno 123I. thcte ljr:l8*'ail InJ^imut 
arid confirmation of the grants of King William 2. and Hen. u 
wherein they granted manerium de Lahenham^ Ameringhalej 
medietatem Silva de Thorpy (fc. 

In the year 1273. ^^cre was a confirmation by Pope 'G«»- 
gory to the monks of Norwich of a grant of die church of 
Lakenham \ and by the valuation of ecclefiaftical benefices, 
20 Ed. I. ssf 26 Hen. 8. it appears that the cure was ferved hf 
the monks, who received an annual penfion. 

-■). • 

By charter 30 H. 8. the King Caenobiumde Priore bf Om^ 
ventu EccUfia Catbedralis Sancla Trinitatis Norvici tranfpofmt f^ 
tnutavit in Decern, isf CapStulum Ecclejia Catbedralis San^a Tri* 
nitatis Norw. 

And incorporated the Dean and ChapCer, and gfa^ted them 
til the pofleffions of the priory, f'ide 3 /-V. 73. 
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The Dean and Chapter having by this grant the manor of ^J^^J^^^^^ 
l^enham, and likewifc- the church of Latenham, as being 
part of the pofleflion of tlie Prior and Convent, by leafc dated 
the 2d of January^ 33 Hen. 8. 1 54 1, demifinl to Robert Flint 
the fcite of the manor of Lakefibam^ and all the IjiiMs belon^^ 

Jng, except the mills and woods, for years, and cpve-- 

panted that the leflce Ihould have the Uthes of his cattle going 
00 the faid demefnes, and that the Dean and Chapter woul4 
^charge him of all tenths, lie. 

;Oa th^ I ft of Marchy i -©/. 6, by indenture the Dean and r ^^^ ] 
Oapter, in confideration that Robert Flint had been at a great 
charge in building and repairing the houfes, demifed to him 
JjAenham wQods ; and it is declared, that whereas he held 
tbe'^immer of Lakenham^ (that is to fay, the fcite of the manor 
and demefne lands, by the leafe made in the 334 H* 8.) 
which it is faid hath been always freed from the payment of 
tithes predial and perfonal in th^ hands of the farmers; 
tlic meaning was, that he ihould hold the faid manor of Lam 
kenbam difchargcd of all manner of fuch tithes ; and by the 
Cune indenture the Dean and Chapter demifed to him the 
tithes of hay and corn growing on the faid demefnes for 99 
years. ^ 

On the 3d of June i Ed. 6* the Dean and Chapter fur* 
rendered their pofieflions to the King, who by letters patent 
dated. the 9th of Navemker^ i Ed* 6. granted to the Dean and 
Chapter Omnia ilia maneria noflra de Hindlenoflon^ (ftc* 20 ma* 
neria in com. Norf. acetiam omnes illas recl^rias Heccleftas nojlraf 
JeHiadlenefton^ tste% Lflkenbatfi, t^c, 25 re5loriai in com. Norf. 
bfc* Ac etiam advocathnes^ ihnationts. Jura pa$rQnatus vicaria-* 
rum pradlSlarum ecclefiarum H earum cujujlibet^ ftecnon omnia 
iijingula maneria^ mejfua^ay lie. reddit. faj*r# glebasy decimas^ 
oUationes^ obventiones^ penfiones^ portiones^ advocationes;^ jura pa^^ 
tronatuSj projicua W hareditafnenta noflra qwecunque in villis^ ifc. * 
ie Hindlenofton^ Newton^ isle. Lakenham^ btc. in com. Norf. fa*^, 
diff^ ecclefia cathedralis dudum fpeBant. 

F 3 Mxcep^. 
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Except, tameny faT nobis^ h^edtbt4S & fucceffbribtis ttoftrts refer" 
vat. tnaner. de Hemilby ac refforid (^ advocatione vicariie de 
Jf^ytelwQod in com, Norf, necnon omnibus ii fingtiUs mejfuagtis^ 
terrisy l^c. decimis^ redditibus (^ hareditamerttis in Hemn^^ 
Lakenham^ f^c. aut alibi diSi. maner. de Hemilby^ Lakenham^ Vc. 
ac reBor, de ^Hemilby feu eorum alicui quoquomodo fpeBant% ac 
except, omnibus terris^ fcfr. decimis jacentibus in Eaton^ ac af 
Jignat. maner. de Lakenham extra diB. maner. de Eaton ac ixtra 
diEl. maner. de Ameringhale ac modo in tenur. Roberti Flint* 

By patent dated the ift cf Jufy, 7 Ed» 6. the King granted 
to Thomas Grejbam^ Efq, manerium de Lakenham \ ac tot. reBor. 
i^ ecclefiam de Lakenham ac advocationem iff Jus paironatus vi» 
r COI 1 ^<3rn<f ecclefia ibi, Wr. ac omnia (sf ftngula meffuagia^ grangias^ 
i^c. glebaSy i^c. ac decimas garbar. blador. granor. feeni W 
cannabiy ac aL dectmai quafcunque in Wejlacre^ Lakenham^ ^c* 
diB. maner. bf ccclefia feu eorum alicui fpeBant isfc» 

It docs not appear that any Vicar was inflitutcd till the 
year 1 610. but that fince then Smith and others have been 
inftituted Vicars, and Sir Nevil Catlin, his father and grand- 
father, held Lakenham farm as affignees of the leafc made 

to ; that Ti/cky Wright, Ward, Armigery Menfer^ were 

tenants under the Catlins of the faid farm ; that the com- 
mon reputation has been, that the Vicars of Lakenham have 
been incitled to all the tithes of Lakenham, except the tithes of 
coin* 

That tithes have been paid by the owners and occupiers of 
this farm to the Vicars, or a compofition for them, which 
was ufually 8 /. a year ; that Richard Catling father of Sir 
Nevily paid fo in lieu of vicaiial tithes to Smith the Vicar j 
that TtuPs father held the farm feveral years, and paid fo ; 
that Wright for many years did the fame ; that Ward re- 
fufed to pay, on which Smith's widow fued him in the Exche- 
quer, and had a decree g W. 3. to pay tithes in kind, and being 
informed that Richard Catlin had paid 40s. quarterly, on the 
recommendation of the Court the plaintiff accepted 8 /. a year, 

and 
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and ^{trd paid it for the time pall, and for all the time after- 
wards which he held the faid farm* 

That Wright J Richard Cailirty and his father paid fo ; that 
Tuck and his father paid fo j tliat Armiger and Menfer paid fo 
for fix or feven years ; that his father at firft paid but 5 or 6/* 
a year for two or three years, but hearing that 8/. yearly had 
been paid, agreed to pay fo, but paid only 5 /. a year to Harwood, 
who was an cafy man j and payments by Tuck^ Wright^ and 
Ward were confirmed ; books of Richard Cailin contain en- 
tries of his payment amio 1 63 2 and 1635* 

And two decrees for payment in the 9th of ^. 3. {5* Trin. 
8 Gm. I- were read, the laft of which was againft Bardwell, 
now defendant, and W^rd his tenant ; and Rebecca Ward his 
wife faid, that her hufband paid 20/. for the tithes of the year 
1720. and 22/. for tithes of the year 172 1. and by a report [ 502 ] 
in the laft caufe, on the 15 th of April 1725. the defendant 

was reported to be indebted 20/. for tithes of the year 5 

and decreed to pay that fum and cofts. 

On the defendants' part they produced, befide the charters 
and grants above, a leafe dated the 14th of O^fobery 34 H» 8. 
from the Dean and Chapter of Norwich to Lawrence Stijted 
for fifty years, of the tithes of all corn belonging to the par- 
fonage there, except the tithes of corn, hay, tack, and hemp 
belonging to the manor of Lakenhaniy wherein is recited a 
leafe from the Prior and convent of Norwich for twenty years 
to Ro. Pi^oe, dated the loth of November y 27 iF/. 8. 

This leafe to S/j/led was afTigned to Tho. PiHocy and on his 
furrender by indenture, dated the 1 2th of Aprily i £//s. the 
Dean and Chapter demifed to PiSioe the tithes of com in La^ 
hettbam belonging to die parfonage tliere, except as before, for 
eighty years from Michaelmas then laft paft. 

On furrender of this leafe by indenture dated the 2cth of 
December^ 8 Eliz. the Dean and Chapter demifed the fame to 

Edmund Dean^ who was affignee of Scrivenj, afDgnee of 

TTm. Pi^ocs for feventy -three years. 

F 4 By 
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' 6f iildtntute dfltod the 14^1 o{ MehntoKy, 12 EltZi.AtDtiu 
jindX^hupter on farrender of the Itft ledt demifect tdLj^r for 
feditnty years. *l -''-:• .- / : ' • -j 

; ' . '•-•'.-•. - » ■ a --,:• 

:Jt appe^urs that Lakenbam farm U part a£,flh|( den^cfne&of 
the maiior -of Lakenbam^ and cgnfifts of thirty acres tn I^f^ 
iam, twenty «€ight acres in Afmrrngbale^ the town cIofc;.whif3h 
lies in Eatotiy and the reft, conltfting of ■' ^res, *wbidl 
lies in St. Stephen* t pariih ; and it^iiras proved \ij ten .wit- 
neflcs, and feveral depofitibns in the former .caufcs, 4at Z^- 
kenbam farm was reputed tithe free, and th^t no tithes in kind 
gjT.at or faiall were ever paid for it; and Wright, and Ward 
faidj^.that what they paid was only a free gift. •. . ' 

On this cafe it was infifted for the defendants, that Laheth- 
bam farm was exempt from payment of tithes cither % the 
ftatute* 3 1 i^- 8. or fecondly, by the grant 7 .Ed. 6. or at 
leaft that the plaintiff caniwt be intitied to recover any tithe^^ 
as .having no Vicarage endowed. 

i^ It was argued that the manor of Lakenbam^ and Hke- 
wif^ the rcftory, having been granted to the Prior and Con- 
vent of Ncrwichi there was a unity of pofleflion, which was a 
foundation for an exemption by the ftat. 31 H. 8. but this w^ 
not fo much infilled on ; for although it was agreed, that 
where a perpetual unity c(jntinued to the time of diflblutiop, 
by force of the ftatute 31 H.%* it was a good ground for 
exemption of thofe lands from tithes in the hands of the 

• patentees 5 yet here was no pr6of that the priory of Ncr- 
wich was one of the greater houfes that came to the Cro>lirn 
3 1 i/. 8, and it is evident that they were in the Crown before, 
and confequently by furrender, or by the ftatute 27 i/. 8. for 
by letters patent % Maj 30 //. 8* the King changes the Priior 

• imd Convent of NarwUb into a Dean and Chapter^ and tranf- 
lers to the Dean and Chapter of Norwich 2II the pofleflions of 
the priory. 

Now no lands belonging to religious houfes that were 
diflblved by 27 H. 8. were exempt from tithes ; and unity 

of 
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of poffeilion ivas not oil itfelf any difcfatrge for ibe ^es, ^j^'^l^t'i-i* 

being collateral to. Ac baidyMis fooa as the unity ceafedf 

the right to tithes revived accordingly. It appears, that 

the Dean and Chapter of Nor^vicb having the poileflions of 

the 'priory,* immediately made ledfes of the tithes. By in- 

dexidtre,' dated th<f id of January^ 33 //. 8. they demifed 

the manor of Laietiham to Flinty who in confequence was 

bourid to pay tithes to the Redor the leilbr, and on the 14th 

of OcttAer^ 34 Hm 8. they demifed all the tithes of com 

belonging to the Re£iory to Law, Stifted for fifty years, to 

commence after a priof leafe of them by the Prior and Con*. 

▼ent, dated the loth of November y 27 //. 8. to Rob. PiQoe 

for twenty years ; fo it is plain that they did not then look on 

the tithes to be extin£l, or the manor of Lakenham to be 

exenspt from the payment of them. 



It is true, in the leafe to FFint the Dean and Chapter 
covenant that lie fhould i)ot pay tithes for his cattle agifted 
on the demefnes of the manor, which covenant (liews that 
without it tithes might have been demanded for the agift- 
ment of his cattle. In thef leafe to him, dated the i ft of 
March^ I Ed. 6. it is declared indeed, that the manor of 
Lakenham had been* always' freed from tithes predial and 

' perfonal in the hands of the farmers, and on that account 
it was explained that he fhould not be charged for any fuch 
Hthe^, and that the predial tithes of the demefnes are de^ 

' toiiied to him for ninety-nine years. 

But though this be infifted on as an argument that the 
demefnes were always difcliarged of tithes, yet if a con^ 
ftru£lion be made according to the import of the words, it 
feems rather to infer the contrary : it is very likely that the 
Prior ar.d Convent, when they leafed out any part of their 
lauds, leafed them free from the payment of 'tithes, in order 
to gain the higher rent, and therefore in the leafe of the 
manor of Lakenham^ or any part of the demefnes, they ex- 
empted them from paying any predial or perfonal tithes^ 
but this was an exemption that was not inherent in the 
landsj but was the^ffc£t of their covenant to excufe them: 

when 
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Fox> irhcn therefore the covenant in die leafc 33 //. S. ex- 

tAmD«rt%. ^^ ^^2y ^ ^jjj^^ ^ jIj^ ^^^^ agiftcd on the demefnes 

of the manor, that was not equivalent to what the former 
tenants were excufed from, and therefore in the leafc i Ed, 6. 
it was declared that the meaning was to excufe him from 
all predial and perfonal tithes, but not from all tithes what- 
foever; and therefore the predial dthes only were demifed 
to Flint for ninety-nine years, but all mixt tithes, with which 
the Vicar is ufually endowed, were dill payable by him ; the 
covenant to difcharge all tithes, was meant only to exempt 
from the tenths payable by the ftatute 26 H. 8. and not to ex- 
cufe from any other tithes. 

2. But tlie thing mainly infifted on is, that by letters 
patent, dated the 7th of £J» 6. the King granted to Tbomar 
Gre/bam, the manor of Lahenham^ ac iotam renoriam (^ ec- 
clefiom de Laienhanty ac advocationem H jus patronatus warie 
teclefi^ ibidem^ ac omnia mejfuagiay tic. gUbas^ dfcimas in 
Wejiacre^ Laketiham^ feV. diEt tnann^y eccUJiis feu eorum aliad 
JpiBarfy tic. 

r^or'l Whence it is inferred that the plaintiff*, collated to the 

Vicarage by the Dean and Chapter, can have no right to the 
tithes, at lead not to the tithes arifing from the manor of 
Lakcnham* 

And although it was anfwered, that by the letters patent 
dated the ift of Ed. 6. the King had granted the Redory 
of Laienham and Advowfon of the Vicarage to the Deaft 
and Chapter, and confcquently the fubfequcnt grant to Tbo» 
mas Grejham is void 5 yet it was urged that in that grant 
there is an exception of all tithes in Laienham to the manor 
of Laienham belonging ; as therefore the demelhes of Laken^ 
bam have always been reputed exempt from tithes, and it 
came to the Crown tithe-free, and thofe tithes by this char- 
ter are granted to Thomas Grcjbam^ the plaintiff cannot be 
intitkd to them. 

But it is evident by what is before faid, that the manor 
of Lakenbam^ and other pofleffions of the Frior and Convent 

of 
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of Norwich, cJimc not to the Crown by the ftatute 31 /f. 8. ^ox m. 
but were in the Crown before, either by furrender of the ^^*"^*'*'* 
Prior and Convent, or by the ftatute 27 H. 8. and confe- 
quently did not come to the Crown tithe-free ;, but in rea- 
lity, although the manor of Lakeniam and the reftory of 
Lahnham had been long united, upon the feverance of 
them the right of tithes revived j when therefore King Ed. 6. 
in the firft year of his reign granted to the Dean and Chapter 
of Nomvich, the Reftory of Lakenham, all tithes in the 
parifli of Lahenham became due to the Dean and Chapter, 
as well thofe arifing out of the demefnes of the manor as 
clfewhere, and the exemption doth not extend to any tithes, 
parcel of that Redory ; but firft, the King having granted 
fevcral manors, reftories and all other hereditaments in 
Lahenham or elfewhere in the county of Norfolk, which 
heretofore belonged to the cathedral church of Norwich, 
he excepts out of this grant the manor of Lahenham \ but 
this amounted not to an exception of the.Reftory (if it 
had been appendant to the manor, as it was not) becaufe 
the Reftory was exprefsly granted away before : then he 
excepts all tithes to the manors of Eemilby, Laienham and r g -1 
rcGory of Hemilby, aut eorum alicui fpeEiaf^ ; but this doth 
not except the tithes of the demefnes of Lahenham, which 
were ilot belonging to the manor but to the reftory of 
Lahenham, for the tithes are collateral to the land ; befides 
it docs not import any tithes belonging to the manor, for 
it comes in with general words belonging to the manor or 
reElcry of Hemilby or any of them^ fo that it excepts not any 
tithes belonging to the manor, unlcfs it otherwife appear 
that %hcre were any fuch : the next branch of the exception 
indeed feems to import that there were tithes belonging to 
the manor, fince it excepts all tithes in Eaton, affigned to the 
manor of Lahenham out of the manor of Eaton and out of 
the manor of Ameringhale now in the tenure of Robert Flint % 
and it feems probable that there might be fome portion of tithes 
granted before the Council of Lateran out of Eaton and 
Ameringhale and annexed to rlie manor of Lahenham, be- 
caufe in the leafe to Stijfed in the 34tli of H. 8. of the tithe 

corn 
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^<>« '''- torn belonging to the parfonagc of Lhlehka)nf there is an ex- 
ception of the tithe of corn, hay, tack and liemp -belonging 
to the manor of L/ikenbamy which were probably excepted 
out of Sti/fetTs leafc, bccaufc they were before, demifed to 
/?////; and perhaps by the Icafes of the fctte of, the manor 
of Lahnham 33 /f. 8. and I Ed. 6. and the demefne lands, 
they might be thought to be comprehended In the genera! 
words, but whether they were in the tenure of fV/W by 
thofc leafes or any *otlier, the exception of the tithes lying 
}n J^atQfti isf ajfigt^af ifi apptinEiuaf manerl^ it Luikenham 
extr^ mc^Cf^ di Katon li man^f^ de ^m^ingha/e, cannot ac- 
cept tlic tithes arifing out of the demefnes.of LaJteftiam, 
and belonging to the rectory of Lahnham* 

And if thofc tithes be not cx&ptcd' out of the grant 

1 Ed. tf . they could not pafs to Thomas Grejham by the grant 
7 Ed. 6. they could not pafs as part of the R'eflory, being 
granted i Ed. 6. to the Dean and Chapter y neither i^ould 
they pafs by the grant 7 Ed. 6. Ibr the King was deceived, 
and his grant to Thomai Gre/bam as to the Rcftory of La^ 
^enbantj and the advowfon of the Vicarage, and die tithes 
belonging to the church of Lakenhamy was void; it may 

^ « poffibly (land good as to any tithes in Eatorty or afligned out 

of the manors of Eaton or Ameringhale to that of Laken^ 
ham* 

I need not cite cafes to ftew that ^n exception doth not 
extend to exclude out of 4 gr^nt wh^t is exprefsly granted* 

2 Rjol. 4^4./ec. 8. A man fcifed of the nianors of C. an^ 
J), of which Blackacre is part of th^ mj^npr of C but lies 
near D% and i^ enjoyed with and reputed parcel of D. he 
grants (he mgnpv of J), and all lands reputed parcel of it^ 
except the manor of G Blackacre is not excepted, being 
exprefsly granted as parcel of the manor of Z). -u^der the 
words all lands refuted parcel of that manor ^ 

Suppofe King J?//. 6. had granted to Thomas Grejham the 
manor of Lakenbam^ the reftory of tV. and all lands* 
tithes, bfc. to the faid manor and church or either of them be^ 
longing, and afterwards h^id granted the R^ftory of Lahenham^ 
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tiitH omuIiusjurihfSf memiris bf pertin* diSi* ncle/tx Cath*- dudutn ^ '** ^* 
fpeSfaffi I, apprehend that the tithes of the dcmcfncs of the 
manor belonging to the Re£tory would not have pa^d td 
Qrejbfivf \ it wOtuld be like the cafe Mn. 426? Where the 
Abb^t of ApiHgdm feifed bf the hundred of M. and the 
leet be.hmgti)g, and other lands which Cime to the Crown 
on the dlflblution^ the King grants to one Lkhs part of 
thofe lands, and all leets infra pramijfa^ and afterwards 
grants the hundred of H. and leet belonging, to Lord 
iJorris ; it was holden that the leet pafTed by the lail^ not by the 
firft grant. 

TTiirdly, But In the kft place it is faid that hete was 
never any Vicarage endowed, for the cure was fupplied by 
the monks who had a falafy, allowed them, and cohfequent^^ 
ly the plaintiff cannot recover, for the Vicar cannot be in- 
titled to tithes unlefs endowed of them, and the endowment Hardr. jtt, 
muft ht proved by an endowment produced, or elfe by pre* '*^* 
fcription-, but here is not any endowment produced, ^nd 
there Can be no prefcription, bccaufe it was ftiewn when 
there Wis none, for thete was no pretence of any Vicar, or 
6f tithe^'paid to him till tlie year 1610. 

• • But it was anfwcred, it may be difficult always to ihew p ^^o n 
the exad time when a Vicarage firfl commenced, or when 
it Was firft endowed. 

By the conftitution of OttoboH ai Apr. 5a //» 3, Vniverfi 
rtlipoji^ qui ecclefias in proprios ufus hahenty ft vicarii non funt 
^lA in eifdem infra fex menfium fpatium^ vicar tos diocefani pra- 
fentare non omittanty qmbus fujfficienter pro facultate ecclefiarum 
^gnent portionem^ alioquin diocefani idfacerefludeant. 

Therefore though the church of Lakenham was appro» 
priate before the ftatutes 1$ R. 2. and 4 H. 4. c. 12. which 
require that on appropriations care be taken that there (hould 
be a Vicarage endowed, or othcrwife A? appropriation (hall 
l>e void ; and it was infifted that thofe ftatutes extend onljr 
to the time future, and confequently on this appropriation 
there might be no endowment of a Vicar ^ and it is moft 

probabto 
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Fox ^ probable that it was not, becaufe the monks fuppUed the cure 
till the diflblution, and had no tithes but an annual peniion ; 
yet it appears by this conftitution that the religious were 
obliged to create a Vicar and endow him, otherwife the 
Bifliop was required to do fo ; and this con(tru£tion extends 
to all precedent appropriations, and therefore the prefump* 
tion is, that there was a Vicar endowed purfuant to this coo- 
ftru£tion. 

How the cure came afterwards to be fupplied by their 
own monks does not appear; perhaps thofe monks might 
he prefented and indituted, though they are called Capeilani ; 
or perhaps the Pope might by bull allow the prior to ap- 
point one of his monks to officiate and ferve tlie cure, as in 

W *^"- ^' the cafe of Briton and Wade, {a) 2 Cro. 515. 

Palm. 113. 

S«C« 'fjjc prior of Deiniree had the advowfon of Norton ap- 

propriate, and the Vicarage was endowed with the altarage 
and fmall tithes, and fo continued till the reign of H. 6. 
when on the petition of the Prior to the Pope, in regard that the 
Priory was poor, the Pope granted quod de catero the Prior 
(hould conftitute one of his monks to •fficiate in the cure, 
r ^op 1 and fo it continued to the difiblution ; but held this did not 
diiTdve the Vicarage. 

It is true, that this was an endowment after tfie ftat. 4 H. 
4. but though this was a reafon given, that the Pope could 
not dnTolve a Vicarage after that ftatute. 

Yet it was alfo refolved, that it could not be done by the 
Pope, though the ordinary might do it. 

It is certain that the Vicarage oiLahenham is mentioned in the 
patents I Ed. 6. and 7 Ed. 6. fo tliat the church was look- 
ed upon to have a Vicarage then. 

And though it does not appear how the endowments ori? 
ginally were, it is certain that they were oftentimes uncertain 
and variable. 
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At firft the endowment might be fmall and afterwards ^j,ll^^^^^^ 
inlarged* SelJen in his Hi/lory of Tithes^ faith, fpeaking of the 
firft appropriations, 

** Nor was there any perpetual certainty of the profits of 
their prefentee (that is the perfon, the appropriate perfon 
prefcnted to any vicarage) till the monks by compofition 
with the ordinary, or by their own ordinance, (which pre- 
fcription after confirmed) appointed fome yearly falary in 
tithes or glebe, or rent, for the perpetual maintenance of 
the cure; which falaries became afterwards the endow- 
ments of perpetual Vicarages." Seld^n^s Works, Vol, IIL p. 
1262. 

Oimej (5* aP v. S/w/VA, 1 2 Co. 4. in the Exchequer. The 
cafe was. The Abbot of Sall^y held the parfonage of iwA- 
henham in the county of Leicejler as appropriate, which 
came to the Crown by the ftat. 3 1 Hen. 8« who in the thirty- 
feventh year of 1/is reign granted it in fee-farm, under 
which the plaintiff claimed -, the defendant got a prefenta- 
tion from Queen Elizabeth to this church, and infiftcd, 
that the impropriation was made 22 Ed. 4. and no endow- 
ment of a Vicarage, and confcquently the appropriation void; 
and tliere was no inftrument or direft proof of any endow- [510! 
ment. But fince, during the appropriation fuppofed, there 
had been a Vicar induced, as a Vicar rightfully endowed, 
it was refolved by the Court, that the Vicarage, in refpcft 
of its continuance, was rightfully endowed. 

And the Court faid, that it would be dangerous to examine 
into the original of impropriations of Parfonages and en- 
dowments of Vicarages. 

In the prefent cafe there is a proof of payment of vica- 
rial tithes to the Vicar for near loo years, while Richard 
Catlifif Tuci, Wright^ Ward, Armiger^ Menfer^ held this 
farm, and a conftant reputation, that all tithes but of 
com belonged to the plaintiff; and two decrees of this Htrfr. lal, 
Court in bis favour, which raife a ftrong prefumption for 3*9* 
him. 

It 
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Fox V. It ig poffible that the endowment it firft wm tut (m^U t 

dut fome pen6on wis paid to the incuinbent § that whed 
the Dean and Chapter bad the parfonage, diejr might vary or 
augment the endowment of the Vicarage in FlifH^ leafe 
33 H. 8. the denfe of predial and perfonal tithes only« 
looks like a refenration of die reft for the Vicar \ and the 
prefcription, which is evidenee of an endowment^ need not 
to be fuch as admits no proof when it was not paid % far 
the endowment majr be within time of memory; but a pre^ 
{cription allowed by the canon law of fixty years or there^ 
aboutSi is a time fufficient to induce a belief that there was 
fome foundation for the payment, though it does not appear 
eza£tly when fuch payment began* 

Befides, there was on the 6th of November^ <735« ^^ 
which the debate of the caufe had been put over» fotthef 
eridenoe given of feveral prefentations by the Pean and 
Chapter to the Vicarage, and the Vicars inftituted thereon, 
fame of which were faid to be in purfuance of the conftitu^ 
tion of Oitoborin 

The firft inftitutions were in 13 12, which were followed by 
others in 1327. 1359. 1361. 1375. 1386. 

r 511 } In the year 1569. there was a fequeftration granted of the 
profits of the Vicarage by the Bifliop, in order to fupply die 
cure in the vacancy, and anno 1610 there was a prefentation 
again. 

Befides, there were accounts produced of the chamberlains 
or treafurers of the Priory in the time of R. 2. add H. tf« 
wherein they account for 5/, de terrif pertin^ff vicarw de La^ 
henham^ 41/. 4x. three farthings Je eccltfia de LakenBam, 14A 
de manerw cum decinns^ H i^ R. 1, de manerio 2o/» de dlr- 
cimis 4/. 

It was further proved, that the reputation was, diat the 
Vicar had tithe-hay as well as other vicarial dthes, and that 
the payment of the 8/. yearly by CaiUn^ Wright ^ Utc» was 
reckoned to be for the uthe of hay, clover^ turnips, and 

ad 
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all «dter fiqgMW»eiii^a>A that tithe Jud beeii once pcud in F<>*«> 

^ . . B*«DWSLt. 

It 'was further inS^ed, that the vicarage or re£tory oi^ 
LAenham came not to the Crown eit]j||L. by the ftatute 
ii-ft.S. or 17 H. 8. but the King 30 jff. 8. tranflated the. 
priqq^j^Ad convent to a Dean and Chapter^ and transferred 
fjfp jfoStSioBit of the priory to the Dean and Chapter; fo 
that thefe pofleffions not being furreiidered to the Cfo'wt), 
nm veiled iiivtfic Crown by any a£l of parliament, there 
ooubL.mot.be vxvf exemption from tithes; for unity of 
[Wjhffion cannot be Un exemption Idnger flian the unity con«> 
tinues, and it is only by force of periftilhf^ the elaufe in the ftat» 
31 //. 8. that thejands given to the Crown by that (latute 
are'd{fqharged, where tjiere had been a perpetual unity till 
the'^diBblucIon by 'that ftatute*. 

•And the Court wA^- if opinion, that unity of pdficflitShr 
of the manor and redory of Lahenham in the hands of ttft* 
prior and convent, and afterwards of the Dean and Chapter 
of Norwich till I Ed, 6. did not exempt the demcfnes of the 
nianor from tithes when they came to be fevered. 

TThat.by the letters patent, dated the 9th of Novetnt&tf P ci* } 
I Ed. 6. the reftory was granted to the Dean and Chapter 
of Norwich^ and confequently the grant of it by the patent 
7 Ed. 6. to Thomas Gre/haWf Efq; was void ; and although 
there was ^n exception in the grant i Ed. 6* of the manor 
of LiAiHlmm^ re£lory of Hemilby^ lic.» and all lands, tithes, 
lie. tP fh^ faid manors^- reQory, out eorum alicui quoquomod^ 
fpeQarf^ that did not except any tithes, parcel of the rec- 
tory of Lakifihatn which was before exprefsly granted to the 
Dean an4 Chapter^ much lefs the tithes belonging to the 
vicarage. 

That* the reputation of tithe hay and all vicarial tithes 

bekmgoig to the Vicar, and the payment of them by the reft 

of the pariih, and the payment of the 8/. yearly, or fome 

other fum^ as a compofitioa for them by the owners and 

'Vol. II. . G occupiers 
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Fozv. occupiers of Lakenham farm above lop years^ and the twt 
former decrees in favour of the Vicar, was a fufficicnt evi- 
dence of fome antient endowment. 

And the 0)urt decreed that the defendant fhould account 
with the plaintiff for the tithes demanded by the biUj and 
that the defendant's crofs bill (hould be difinifled with coftif 
which upon an appeal to the Houfe of Liords in March 
1735-6 was affirmed, with aoo/. cofts. 



''^ £5.33 
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Roger Acherley verf. Bowater Vernon, (i) Cafe 414. 

N an a^on for debt for 5700 /. the plaintiff declares, that The non-per- 

whereas STAcj, Vernon^ Efq. being feifed in fee, by will condition, tho' 

cd the I7tht)f >;i^ 1711. devifed to his wife out of the t^^^^^^^^ 

(lor of Shraiuley. and other lands and tenements in the *.'^**"*.^**.^^ 

^ thcpltinnfPt 

nty of WorcefieTj an annuity or rent-chatge of looo/. a year title to wh«te^ 
her life, clear of all charges, except parliamentary taxes^ upon fuch cgn- 
ieu of her jointure. ^tt^\%i. s. c. 

\.ndby the fame will devifed to his fifter Eliz. Acherley the 
utifiPs wife 2oo/. a year out of rents of his (aid real eftate> 
icr own hands fcr her feparate ufe, exclufivc of her pre* 
tor any future huftand ; and to be made up 400/. a yeat 
n hb wife's deceafe, during his (ifter's life. 

hni after a devifc of other eftates to tVilliam Vernon^ Idc* 
de?ifed all the refidue of his real and perfonal eftate (hid 
Its, legacies, and funeral expences iirft paid) unto his bro* 
r Roger Acherley^ Geu Vernon^ Geo. Wheeler^ John Beaf 
^, and Richard Vernon^ their heirs, executors and admini- 
ators, upon truft and confidence, that after the annuities 
d annual rents before devifed to his wife and fifter, Vc. paid, 



(0 This cafe is much more fully and fatisfadorily reported in Forte/cm. 

Ga the 



514 I5e Term. Pafch. 9 Geo. tl. 

AcHi» LiV «. the faid truftecs (hould invcft the rcGduc of his perfonal cftate 
in the purchafe of lands, &^. and (hould (land feifed of all lus 
real and perfonal eftate, during his wife's life, to the ufes^and 
purpofea in the faid will ; and after the deceafe of his vnk 
(in cafe he die without iflue then living) (hould (land {ei(ed of 
all his manors, me(ruages, lands, tenements, and heroUta- 
ments, and lands to be purchafed with the furplus of the per- 
fonal edate, and (hould fettle the fame to the ufc of Bowater 
Vernon for ninety-nine years, if he fo long live, with remain- 
ders over, bfc. 

And dire£led, that his trufliees during his wife's life (hould 
pay the clear furplus of the profits of his real and perfonal 
eftate, after payment of the faid annuities, debts, ^r. to 
the faid Bowater Vernon for fo long time as he (bouU 
live, and after his deceafe, to his (ird and other fons in tail 
male, ^c. 

And whereas by a codicil dated the 2d of February xyia 
Thomas Vernon the teftator having purchafed other lands, de- 
vifed the fame to his trudees and executors, fubjetE^ to the (ame 
truils or fame ufes to which he had devifed the bulk of hil 
eftate, i^c. 

Then revoking that part of the will which appoints Ropr 
Acherleyy George and Edward Vernon three of his trufteeSi he 
defires Frances Keck and John Nichols to be two of his truf* 
tees, (2) 



(2) Then fays in his codicil^ ac- on. But my will is that what I haveib 

cording to the report in Forte/cue, that given to my iiilerand niece be accepted 

he had made a will of the date afore- by them in lieu and fatisfadtxon of all 

faid; and then fays» i hereby ratify they or either of them might claim oot 

and confirm the faid will, except in the of my real or perfonal eftate, and upoa 

alteration hereafter mentioned ; and condition that tlieyreleafe all right and 

I will that the portion to my niece L^e- title, &c. to the executors and trufieet 

titia, daughter of my (iftcr AchtrUy, of my will. Supra, p. 381. Infrt, 

ihall be made up 6000 /• and then goes p. 516. 521. 

And 
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And whereas the teftator died on the 5th of February 1 720. Acmi» ti y v. 
feifedj GTf. after whofe death Roger Acherley and Elizabeth his 
wife were feifed of the faid rent devifed to Elizabeth in de- 
mefiie as of freehold^ in right of the faid Elizabeth^ by virtue 
of the faid devife. And Bowater Vernon entered into the faid 
manor, tic* out of which, t^r. and hath been ever fince te- 
nant of the demefne thereof, and 1900/. for nine years and 
a half, «nded on the 5th of February 1731- in the life-time 
of the faid Elizabeth Acherley and Mary Vernon^ became 
due to the faid Elizabeth for the faid yearly rent, and is yet 
\ unpaid. 

And the faid Elizabeth died on the 3d of May 1732. and 
Mary Vernon died on the 5 th of July 1733. whereby, and by 
die death of Elizabeth^ and by force of the ftatute an a^on L 5^5 J 
accrues to the plaintiff, her hufband, to demand the faid 1 900/. 
part of the faid 5700 /. 

In the fecond count the plaintiff declares, that whereas Th^ 
mas Vernon being feifed in fee of the manor of Shrawley, 4/r. 
by will dated the 17th of January 171 1. devifed to Elizabeth 
the wife of the plaintiff 2co/, a year to be ifTuing out of his 
real eftate, fsfc. for life, and died on the 5th of February 1720. 
after whofe death the plaintiff and his wife, in right of his 
wife, were feifed of the faid yearly rent, and Bowater Vernon 
entered- into the faid manor, and hath ever fince been tenant 
of demefne, and 1900/. for nine years and a half's rent end- 
ed on the 5th o( February 1731. became due to the faid Eli- 
%abeth in her life-time, and in the life-time of Mary Vernon^ 
and then Elizabeth died on the 3d of May 1732, whereby, 
and by force of the ftatute, the plaintiff became intitled to de» 
mand the faid 1900/. other part of the faid 5700 /. 

The third count was to the fame efFeft, on a devife by a co- 
dicil dated the 2d of February 1720 ; to which the defendant 
pleads he owes nothing. 

And on the trial at the fittings, on the 24th of February^ 
9 Geo. 2. before Chief Juftice Eyre, a verdid was agreed to 

G 3 for 
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AcH»ip.tT «. for the plaintiff' on the fir ft county and on the reft for the de- 
fendant. 

And it was farther agreed that the plaintifF (hould infert m 
the declaration the condition of the codicil^ which devifed to 
Latitia A. and whatever was contained in the will or codicil 
which the defendant fliould tliink neceflary ; and if the Coujt 
were of opinion for the defendant, that the plaindff ihould pay 
the cofts of a nonfuit. 

Serjeant Skinner for the defendant* 

The cafe principally intended to be referred to the conlidera- 
tion of the Court is this : 

Thomas Vernon devifes 2oo /. rent-charge to his fifter, the 
wife of the plaintifF, for her life for her feparate ufe, to be 
ifluing out of his real eftate, and devifes his real eftate to 
truftees, on truft that the rent-charge being firft paid, after bis 
debts and legacies fatisfied, they (hould ftand feifed, during 
£ 516 J his wife's life, to the ufes of his will, and to enable them to 
perform it ; and direfted them, during this wife's life, to 
pay the clear furplus of the profits, after the faid annuities, 
debts, legacies, &c. dedufled, to the defendant fo long as he 
fhould live, then ro his fons, t^c. and after the death of the 
wife to ftand feifed, and fettle the fame on the defendant, 
Wr. the defendant enters on the death of the teftator, and 
hath ever fince received the profits as tenant 5 the plaindflPs 
wife. dies. Whether the plaintifF, can maintain debt againft 
the defendant for the arrears of tlus rent^harge during the 
coverture. 

By the ftat. 32 H. 8. r, 37./ 3. if any in right of his wife 
hath an eflate for life in any rent, and the fame be unpaid in 
the wife's life-time, the hufband after her death (hall have debt 
againft ^e tenant of the demefne whp ought to havQ paid the 
fame, 

2dly, It was infifted, that by the codicil it is faid, but my 
will iS| that what } have fo given to my fifter and niece be acr 

cepted 
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cepted in lica of all, either might claim out of my real and Achirley v. 
perfonal eftate, and upon condition that they releafe all right| 
tsfc. to my executors and truftees of my will. 

This daufe makes the releafe a condition precedentj and it 
is agreed by |)ie cafcj that the right is not releafed. 

That the condition precedent muft be (hewn to be per- Perfermancet 

formed, or nothing vefts, appears by the cafes that are men- ^", condition 

tioned. i Rol. Ahr. aic./.u. PL Cm. 30, 2 Fern. 340. Precedent, or 

I San J. 215. Fort. X90. S.C. 

7 Co. 10. a. 
Infra, p. 732. 

And this muft be a condition precedent as to the legacy to 
the niece ; and fhall the fame words make the fame condi- 
tion prec^ent to the niece, and not to the fifter ? 

Serjeant Eyr^^ contra^ The words of the codicil muft be 
taken diftributively. 2 Fern. 478. [517] 

Whether a condition be precedent or fubfequent, muft be 
coUefied from the intent of the teftator, to be collefted from Forr.i66. 
the words of the will. fFin. 115. Cro, Eliz. 219. (a) 



Now here the devife of the annuities precedes the devife of 
the real eftate. 

But if the will and codicil be connefted together, ftill the 
annuity to the teftator's fifter is devifed firft on condition ; it 
is faid that the words make it a condition precedent, as to a 
releafe from the niece ; but I fubmit that it was fubfequent to 
the niece, for it is taken notice of, that the niece was under 
age at this time. 

It is not to be underftood that he meant void releafes tQ be 
made, he knew that his fifter was married, and niece under 
age, and neither, the teftator knew, could then releafe. 

Befides the teftator faith my will is, That the annuity fo ghen 

h accepted J (Sfc. then adds, having thm prwided for my ftfier 

G 4 atid 
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s. c. 
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AcNBKLLTv. and niecfj istc. which (hews that he looked on the provifion 
made at prelent before any releafe. 

In cafe it be a fubfequent releafe, it is then become impoiE- 
ble by the a£l of God, by the death of the wife during co- 
verture; and confequently non -performance cannot avoid the 
annuity. 

Serjeant Skinner in reply, This muft be a condition prece* 
dent, as it is annexed to an annuity which is executory, and 
confequently muft ceafe if not releafed. 

Afterwards in Trin. 9 (^ i o Gea. 2. it was argued by Ser« 
jeant dapple for the defendant, who infifted, 

C 518 ] Firft, That the annuity was given by the teftator to Us 

fifter on a condition precedent, which is not averred to be per* 
formed. 

Secondly, If not, yet the annuity ceafed by non-perform- 
ance of the condition. 

As to the firft. It appears that die 200/. a year was not given 
abfolutely, but upon a condition, and if flie had no eftate in 
her, the plaintiff, as her hufband, cannot by theftatute 32 if. 8% 
<•. 37. maintain ana£lionfor the arrears. 

Now the words require fomcthing to be done previoufly ; 
the words arc in the prefent tenfe, be accepted on condition 
flie do releafe, not if flie fliall accept or fliall rcleafe. 

There is a difference between a devife of land, and of an an- 
nuity that is executory. 7 Cb. i o. 

The intention of tlie teftator muft be the rule to conftrue 
the words, and if the teftator had been afked when (he fhould 
have the annuity, he would have faid when flie rcleafed her 
right- 
No part of the annuity can be paid till the end of fix months, 
for it is payable half-yearly. Cq. Lit. 208. Where a condi- 
tion 
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don concerns a tranfitory aft, without limiting a convenient AcfMMti.KT «b 
time, itmuft be done jnrefently, that is, in convenient time, 
confidering the nature of the tranfa£Hon. 2 Co. 79. 

Now, if flie takes the annuity, and afterwards refufes to re- 
leafe, (he hath the annuity, though the teftator intended it in 
lieu and fatisfadion of her claim to the cftate. 

Being a married woman will not alter the cafe, for if it docs 
not veil till the a£l is done, (he might have levied a fine. 10 
Co. 43. a, Ow. 25. (hews that doing all flie could do, had been 
a good performance; Lat. 10. if (he had levied a fine, though 
the hufband had diflented, it might pofTibly have been good. 

Marriage, infancy, ^c. is no excufe. i RoL Abr. 421. [519] 
I Vent. 199. 

If (he had executed a releafc, it had (hewn her willingnefs 
to do all that (he could, though not effedual. 

\n Pafch. 1730. on a bill in Chancery by Mrs. Acherlej 
againft the truftees and defendant for this very annuity, if was 
decreed, that on executing a fine the arrears (hould be paid to 
hec 

In January 1733. Gr angler^ as ndminiftrator to his wife, ex- 
hibited a bill for the arrears of this annuity. 

Bttton the i6thof May 1734. the bill was difmifTedby 
the Matter of the Rolls, becaufe it did not alledge that they 
bad releaCed. 

Serjeant Wright^ contra^ What has been done in Chancery 
is no more, than that that Court would not preclude a remedy 
at law, unlefs they would comply with what was rcafonablc 
to be done on their part. 

But here is no condition at all by the wUl: then the words 
in the codicil are What is fo given be accepted^ t^c. thefe words 
(uppofe that it was given. 

a Bcfidcs 
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AcirtxLBTff. Befides the 200 /• was not to be in fieu of her righ^ bat 
the 400 /• a year, and then a releafe was to be executed* 

So the I coo/, made up 6ooo/. to the niece was not to be 
in fatisfa£lion of her right, nor was (he bound to vdeafe on 
payment of looo/. till the 6000I. was paid* 

Then the releafe could not be required till the whole benefit 
of the devife took efk6k. 

Obje<Sed, She Qiould have done what (he could. 

r 

Anfwered, T^hat (be could not lawfuUy do (he was not 
bound to do. 



CS^o] 



But this muft be a condition fubfequent ; he de(igned his 
fifter an immediate and prefcnt maintenance, prior to any 
ellate given to others. 

Secondly, She was to releafe to truftees, "who had no eftate 
but whfct was fubfequent to her's. , 

In the cafe i RoL Abr* 415. i6. / I2. the condition was 
holdentobe fubfequent,bccaufe to be performed at a day future* 

So in 3 Lev. 132. 

Objefted, That there was a difference between a devife of 
land, and an annuity which is executory. But no difference 
exifts but where the condition is executory. 

Thirdly, If the condition be fubfequent, it is become im- 
poffible by the aft of God, the fifter dying before the wife. 

In this cafe I think the devife of 200 /. a year is not upon 
a condition precedent, if it had ftood upon the words of the 
will, it is evident it was intended to be given to her immedi- 
ately upon hia death, for it was to be paid to her half-yearly 
during her life, and exclufively of her prefent hufband as well 
as of any future hufband, and when (lie furvived his wife it 
wag to be 4oo/# a year. 

Then 
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Then he devifes his eftatc at Hertington in Lineolti/bhre^ A«ii«»tET«, 
paying out of it loo/* a year to his tniftees during hi& 
wife's life, the better to enable them to pay the faid annui- 
ties. 

Then he gives all the reft of his real and perfonal eftate, af- 
ter payment of his debts, legacies and funeral expences, to his 
truftees, lie. on truft to pay the annuities before devifed to 
his fitter and wife firft, and after payment of all debts, l2fc» to 
lay out the refidue in a purchafe, He. And that the truftees 
ibould pay the faid clear furplus after the faid annuities^ tic. 
to the defendant Bowater Vermn. 

So that upon the will the annuity to his fitter undoubtedly fcix J 
vetted prefently, without any condition precedent. 

Then by his codicil he firtt ratifies his will, except in the 
alterations after -mentioned, and then makes his niece's legacy 
6ooo/. which before was but looo/. and then adds the pro- 
Tifo infitted on, 

But my luill isy That %vhat I have fo givm to my fifler and 
niece be by them accepted and taken in lieu of all they may claim out 
cfmy real and perfonal efate^ and on condition they releafe all fucb 
right to the executors and trufees of his wilL 

Now the words of this provifo do import the bequefts to his 
wife and niece to be antecedent to what is required to be done 
by the provifo. 

That which is required to be done is, that the gifts be ac- 
cepted in lieu of all they claim out of his real and perfonal 
eftate, and on condition that they releafe fuch right to his exc* 
cutors and truftees ; it muft be given before it can be accept- 
edj and the acceptance muft precede the releafe. 

So that in this cafe the releafe cannot be prior to the de- 
Tifec's acceptance of it, in lieu of all other intcrefts which thej 
may claim out of the e{^ate« 

Secondtjik 
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VlftHOM. 



Secondly, The devife is by the will, this provifo by a codicS 
annexed to the will ; fo that the provifo did not intend to de« 
feat the will, bu< to add a condition to the devife thereby 
made; and therefore the wording of the codicil is. What I 
have fo given\ which imports, that the legacies wei^ already 
given to which this condition is annexed. 

It is objefted indeed, that with refpefl: to the niece the tc- 
leafe muft be antecedent. 

But I do not fee any neceflity for fuch conftruftion, the le- 
gacy of I coo/, is made up 6000 /• by the codicil; no doubt 
(he will accept the 6000/. rather than the 1000/. but then 
[522 ] (he muft releafe all other rights to the eftate ; bot fuch re- 
leafe may be fubfequent. 

I fee nothing in the nature of the thing, why this (hoiild 
hot be made afterwards as well as before. 

But the legacy given to the niece of looo/. by the will is 
to be paid at the age of eighteen, or at her marriage, and this 
is confirmed by the codicil, in cafe (he releafe her right to the 
eftate. 

But (he could not releafe till tlie age of twenty-one, and 
confequently her legacy was payable before (he could releafe. 

The condition therefore that (he (hould releafe muft be fub- 
fequent to the legacy devifed. 

And if it be fubfequent as to the niece, the fame words wiH 
not make a condition precedent as to the one, and fubfequent 
as to the other. 

Chief Juftice Reeve thought it a condition fubfequent. 

But the Judges doubting, it was adjourned ; and afterwards 
in Eajler Term, 1 2 Geo. 2. Willes Chief Juftice, and the whole 
Court inclined to think it a condition precedent ; but heldy 
that fuppofing it to be a condition fubfequent, yet not being 

performed^ 
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5^^ 



^pexfarmed, the plaintiff was not intitled to the arrear of the Achebiev «. 
annuity ; and therefore the vcrdift was fet afide, and the plain- 
tiff obliged to pay the cofts of a nonfuit. 



Bluet, qiii tam^ ^c. verf. Needs. In C. B. 
Entered Trin. 7 &f 8 Geo. II. 

jyLVET Clerk, qui tarn pro pauperibus quant pro fe ipfo^ 
exhibits his bill on the 13d of January^ in Hilary Term 
iaft^ againft the defendant, an attorney of this Court, for 40/. 
debt, for that at Holcomh Regis ^ in the county of Devon, on the 
28th of November 1733.* the defendant did ufe a gun to kill 
and deftroy the game, whereas he was not qualified fo to do 
by the laws of the realm •, whereby an a£lion accrued to the 
plaintiff to demand 5 /. part of the faid 40/. 

Secondly, That on the i6th of January 1733. he did keep 
another gun to kill and deflroy the game, not being qualified^ 
^c. for which an adion accrued for other 5 /. 

Thirdly, That on th< fame day he expofed to fale fix bares 
againft the form of the ftatute^ whereas he was not qualified in 
his own right to kill game $ whereby an adlion accrued to de- 
mand 30/. refidueof the 40/. 

Defendant pleads that he owes nothing ; and in arreft of 
judgment moved, 

Firfl, That the firft count is not good ; Cnce by the flat. 
5 Ann. c. 14. fee. 4, it is enafted, That if any perfon, not 
qualified by the laws of this realm fo to do, fhall keep or 
ufe any greyhounds, fetting dogs, hays, lurchers, tunnels^ 
or any other engine to kill and deltroy the game, and fhall 
'be convicted, f^c. before a jufUce of peace, he fhall for- 
feit 5/. 



Cafe 215* 



Inanadiof] fid 
tarn 00 aftatute, 
it is fuflicieat to 
fay that a per- 
fon is not qoali- 
fie4, without 
ihewing that he 
had not looA a 
year, or any 
other cftatc 
which maket • 
qualificarioo. I« 
a conviction ic 
is othrrwife. 
a Burn's Jul^. 
p. 323, 

[*523j 



But 
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Blvctv* . But a gun is not mentioned in thia aft, and therefore 

when by the ftatute 8 Geo. c. lo. it is enaded^ That per- 
lafra 5SI5» $77* . ' j mt" 

fons liable to be proceeded againft before a juftice of the peace 

for any pecuniary penalty or fum for any oflfence againft the 

law for the prefervation of game^ may be proceeded againft 

by infbrmatian before a juftice of the peace, or by zGtion of 

debt, or in cafe, (^r. before the end of the next term after the 

pfience, (sfc. But debt lies not unlefs the ofience be with* 

ia the ftatute 5 Jnruf, r» 14^ 

Secondly, It is not fufficient to fay that he was not qaz^ 
Efied, without (hewing that he had not loo/. a year» or any 
other eftate which makes a qualification*. 

In the cafe of the ^teen v. George, 6 Mod* 40. in the 
Queen's Bench, 2 Ann. It was holden that a convidHon 
C 5^4 3 ^^ *^ ftatute 4 £sf 5 W.iff M. c.22* fliewing that the de- 
fendant extftem perfona dijfoluta, tic. did hunt and kill (q 
many hares, vSfr. ought to be quaftied, becaufe it did not 
fhew that he was not qualified* 

Thirdly, The felling fix hares together is but one ofience ; 
and by the ftatute g Ami. c. 25. which ena£ts. That if any 
perfon whatfoever, not being qualified in his own right to 
kill game, ftiall fell or expofe to fale any hare, pheafant, 
lie. he fhall forfeit for every offence fuch penalty as on 
higglers, tsfr. by the ftatute 5 Ann. c. 14. is inflifled (viz.) 
the fum of 5/. which ought not to be underftood 5/. 
for every hare, pheafant, Isfc. but for all fold at once ; but 
the penalty on higglers, tic. by the ftat, 5 Ann. c. 14. is the 
fum of 5 /. for every hare, pheafant, ^r. 

As to the firft objeftion, a • gun is an engine to deflroy 
the game. 

8Bprap.z7S. So as to the fecond objection, we have exaflly purfued 

the words of the aft ; and if the defendant had been qua- 
lified, he muft ihew it. 

As 
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As to the third objeftion, that all is one ofFencc, the BtuiTv. 
ftatute o Ann. refers to the ftatutc c A?tna^ which gives c /. 

r u c^ Supra, p. 27S. 

for every hare, Isc. 

And thofigh it be objefted now at laft, that the Jury finds infrt p. 577. 
but loA without {hewing to which of the offences it is to 
be applied; it is to be obferved, that this is an adion of 
debt for 40/. and the feveral offences after mentioned make 
up that fum ; and the Jury may find that the defendant owes 
but part of the debt. 



And per Cur', As to the firfl objeftion, the averment of 
bis not being qualified is fufficient, fince the words of the 
a£l are purfued; and the defendant may come and (hew 
bis qualification. 



[5^5] 



Indeed conviftions have been quaflied for not fetting forth t Burr. 14^. 

what was his want of qualification; becaufe it muft be *^,.*, ^°** 

made out before the Juflice, that he had no fuch qualifica- J^^w. w. 

tion as die law requires ; and therefore the Juflice ought to 1 Term Rsp* 
return, that he had no manner of qualification, before he can 
convict the defendant. 

As to the fecond, this is after a verdift ; and it is matter §„ „ p -^.^ 
of evidence, whether a gun be an engine to kill and deflroy ^^^^ ?• 577« 
game. 

As to the third, the ftatute 9 Ann. faith not that he (hall 
for every ofience pay 5/. but (hall forfeit the penalty of 
the ftatute 5 Ann. on higglers, and which is 5/. for every 
bare, tfc. 

And being a debt, the Jury may find part of the debt. ^ U.K9jau 

814. 
4 Burr. 2231. a Bl. R«p. ittu Doogl. 6. i H. Bl. t4$- 

Judgment was given for the plaintiff. 
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Cafe 216. Philips verf. Fowlcn In C. B. 

Awrdif^wM w X was moved for a new trial, bccaufe the Turr beinr 

iera6.rf where I . . •* / 5 

theju>vc«A * divided call lots, which falling in favour of the plaia* 

flooM .▼€ it.. titt, a verdict was given for him, 

S. C. Birnev 441. S. C. Cn.G. 124. S.C. Andr. 3S3. 1 Term Rep. zi. i Str. i4t. 

If the Jury caft lots how they fliall give tficir TcrdiA^ 
and give it as the lot determines, the vcrdi6t ihall be ftt 

(0) iFreem* afide. Refolved 2 Lev, 1 39. {n) After a motion in arrcft 
of judgment, on.an information in nature of a qtm warranto, for 
fifliing in the river Thames^i The King againd Ld. Fitzwalirr, 
(this was before Hak in the King's Bench) Tr. 27 Car. 2. 
a verdict was fet afide for the fame caufe. 2 Lru. 205. 
In the cafe of Fo/ler and Hocde/:, M. 29 Car. f 

(1) 3 Kcb. 805. So in the cafe of {h) Fry and Hordy, 2 Jon. 83, 



4«4- 



S.C. 



So a verdift was fct afide, which the jury had agreed to 
give> if the Court fhould approve of it. Cr$. E!tz. 779. 

In the cafe of Pri9r and PoiiH:rs, i Keb. 81 1. Mich. 
16 Car. 2. it is faid that a new trial was denied for this 
complaint, but it was becaufc the matter appeared only by 
pumping the Juryman to fwear againft himfelf ; and Jw^ 
den faid that it would be of ill confequence ; and that in Sir 
Philip AElorf^ cafe a new trial had been granted for throw- 
ing crofs or pile* 

Serjeant Chappie, cofttray infilled. That it had been admit- 
ted by the motion in arreft of judf;ment, that the verdift 
was good ; and therefore the defendant cannot have liberty 
afterwards to move to Lt it afulc j in pleading, if the de- 
fendant omit to plead in due order, he lofes the benefit of 
tlie former. Co. Z,//. 303. (i) 



(1) There is much obfcurity in tliis ter muft be pleaded in good form, in 
p:.M '^f ; ihf worJs in Oke Littleton, apt time, and in due orucr, or other- 
Wh'.h I fupj-ifc tc be alluded to jn the wife great advantages may be loft." 
text, arc ihc io«Iowiiig« ** Good mat- Co. Litt. 303. a. 

And 
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AxiAz dan cannot plead to a Scire Facias matter wliich Pfititiv* 
avoids or abates the writ. Cowp. 72S. 

Ill the cafe of The King againft Lord Fitzvialteri though 
it U faid to be a motion in arreft of judgment, the motion 
was only for a new Fenire^ i^c. 3 Keb. 465. 555. 

It is faid in 2 SalL 6/^Ti that none ihall move for a new 
trial after a motion in arreft .of judgments 

And after a motion in arreft of judgment none (hall move 
to fet afide a writ of inquiry. 

After a writ of error brought, you cannot move to fet afide 
the judgment for irregularity, i Salk. 402. 

Serjeant Ejre to the fame effedl. 

In Ttp\jy Serjeant Skinner^ Hawkins arid Wright infiftecJ, f ^v^^' J 
That this motion is not to fet afide the verdift for an irre- 
gdlarity, or for being againft evidence ; but becaufe it is 
againft jiiftice, againft the nature of a trial by Jury, and 
againft Magna Charta^ which faith that trials fliall be per 
judicium parium fuorunu 

It is admitted that the fnotiori is riot too late to punifii 
the Jury 5 fliall it then be too late to prevent the ruin 
of tlie defendant by this verdiil, for which they are pu- 
niriied? 

Judgment had been entered in cafe; arid 6n difcovery 

that it had been illegally obtained, it was vacated, (a) i Lev. (^ ftiym, t'i. 

95. A verdift was holdcn to be void, becaufe the Jury *Keb"^8 

examined the witnefles apartw 2 Roll, Abr. 715. i Atul. S.C. 

23 2. Mo. {b) 45 I . (*) Cro. Er«. 

41 1. S.C. 

Qiief Juftice \ It la generally trite, that after a riiotion in 
■ arreft of judgment, a matter known to the party, fliall 4iot be 
inAfted oit for the purpofe of having a riew triah 

But there is no inftarice where, in a cafe like this, the 

^crclift was allowed, becaufe there had been a motion before 

Vol. II. H m 
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Pkilipi v. 

FoWLJtR. 



in arrcft of judgment •, this therefore being a verdi£l contrary 
to Magna Charta^ to the duty of a Jury, and agauift reafon 
and right, I t) ink there ought to be a new trial; the cafe 
2 Lev, 139. ''ihe King againft Lord Fitzwaltery is a refolu- 
tion exprefs in point. 

Judge Denton and I were of the fame opinion ; Judge 
Fort ef cue Ao\j\iX.t6. ; he faid, that he could not take it to be as 
no verdift fince the Pojlea had returned it as fuch, but he 
agreed that it ought to be a void verdicl; and it was fet 
afide. (2) 



(2) Lord MaiisfeUj in the cafe of 
Fajie v. Delaval, reported in i Term 
Rep. p. II. doclareci, upon a motion 
for a rule to let afide a verdidl, upon 
an affidavit of" two jurors, who fwore 
that the jury, being divided in their 
opinion, lo/Ted up, and that the plain- 
tiff's friends won, *' that the court 
could not receive fuch an affidavit 
from any of the jurymen themfclves, 
in all of whom fuch condud was a 
vcTy high mifdemt anour. B ut in c\^Ty 



fuch cafe the court muft derive their 
knowledge from fomc other fource; 
fuch as f'-om fome perfon having fccn 
the tranfadllon through a window, or 
by fomc other fuch means." This dc* 
termination appears to be contrary to 
the doctrine laid down in the cafe of 
Parr v. SeamtSy Barnes 438. in which 
fimilar affidavits of the jurors would 
have been accepted by the court, if 
they could have been procured. 



[ 5^8 ] Caftle an Attorney vcrf. Bailey. In C. B. 

Cafe 217. Intr. Pafch. 8 Geo. 2. 

Where a vcrdia r H >H IS was an adlion for words, for that the dc- 

words fpoken of -*- fcudant on the I ft of Ma^y 1 7 34* f-'Tcly and ma- 

brotSof'Vc' li^^iow^y ^P^^-c of the i)laintiir, as follows Kc (meaning 

drr d^nt, it if the pLuntifi') // Jicvjurc'd and f.rfwoniy and I can prove 

no averment in ttm 

the dcclsration 

that he ^as lij brother. . , 

ScccrJly, TJy brcthcr Caftle (meaning the plaintiff) // 
perjured and f-^rfwyrn^ and I iviil prove the fanu't 

Thirdly, yl/y brother John (mcanix\,i the plaiiUiJ) // pet" 
juredandfcrfwrrn^ nrj I can prove U\ To the damage of the 
1-laintiiFof 5000// 

The 
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iThe defendant pleads not guilty; a verdicl was found Castliv, 
)r the plaintifFj and damages were given generally. 

Serjeant ChappU moved in arreft of judgment becaufe of 
tire damages having been given •, and on the 2d and 3d 
mnts the aftion is not maintainable becaufe there is no 
rerment that the defendant was brother to the plaintiff, 
id then no evidence that thofe words were fpoken of the 
laxntiff. 

And It hath been laid down as a rule, that wlicre the 
ords fpoken may be applicable to fevcral, it is not fuflicient 
> fay the words were fpoken of the plaintiiFj but there 
light to be an exprefs averment, that the plaintiir hath the 
tic or defcription given him. 

Ill the cafe of Delanere v. tle/him^ 1 1 Car. in tlie King's 

ench. I Rol. Ah. 84. 774. Cro. Car. 442. Error 

Tis of a judgment in the Court at Bath^ wherein the plain- 

flF declared, that in a fuit there between the defendant and 

, the plaintiff was witnefs ; and in a difcourfe of fuch 

al with the wife of 5. and of the oath which the plaintiff 

\ taken, the defendant faid of the plaintiff, Tour brother 

lamere (Innuendo the plaintiff exifien^ fraircm dicl^ uxor^ J p ^ ^ 1 

afalfe oath aga'injl me in the Ilally fs^r. 

ftcr a verdi£l for tlie pL/iiitilT, the declamti-n was 

en not to be good, bjcaiif: it <!lcl r: t :\v;;r i].\t the 

tiff was brother to the \':\lz cf 5.-, !::d.'c(i tlu report 

quare rat ion em — ^ for tlici" 'vr.s nne^hcr crj.ifc cf tlie 

lent, namely, becaufe iA.:c v/.;:, :\o dvcmcni lir.-.t iniie 

oined, but only, that at a trial he v.i.s \/:vrijr;i, and 

1 Mich, 15 C/ir. in the King'^s Dencli, in the cifj of Supra, p.a68, 

and Z);', i R:^/. 84,7^^. 4. tliC phinthT dct:!<ircj» lluit 

:ndant having difcourfe of the pluintiJ, fii.l tf liim 

Johnjbn, Sen. / nvi// take my urh tl.,t pur f^njlJc tny 

idgmcnt was arreftcd becaufe there \\\\s no aver- 

it the plaintiiT was hi> fon ; but ALir. 62. takes 

H 1 notice 
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Com. DTg. Tit, 
^ffion upon tbt 
^Jefir ilefsma- 
tiw, (G. 8.) 

P »97- ^ 

(#) Goldf. 187. 
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notice diat Crohe was ibfcnt. Vide 2 Cro. 635. Palm, zip 

s.c. 

So H. 1652. in the cafe of Burrows and U/ber, i Rd. 
A5. fee. 9« the plaintiff declares that the defendant having 
difcourfe of the plaintiff, faid of the plaintiff, Tour fatber 
(Innuendo the plaintiff) Jruclt and killed Nich. RuffelL 

But judgment was arrefted after a verdidi, bccaufe it wafc 
not averred that the plaintiff was father to him to whom 
the words were fpoken. 

So likewife it was adjudged by three Judges, (Gawdj^ 
centra) in Cro. EL 416. {a) So by all the Judges in Ac 
cafe of Phelps v. Lane^ Cro. Car. 92. So ( i ) I Brsvml. 
Majler Eujiine is a regtte^ but there held well. So Cro. Car. 
177, [The Court were divided in the cafe of Spencer v. 
Medburne. {b) Cro. Car. 420. I Roll. Abr. 84. pi. I.] 
Refolved, 4 Cb. 17, h. that in aftions of flander two things 
are requlfite, namely, the pcrfon muil be afcertained, and 
the flander mud appear from the words themfelves, and 
cannot be f applied by an hwuendo. An Innuendo will not 
afcertain the perfon of the plaintiff. Hob. 267. Words 
muft be fuch as by-ttandcrs may undcrftand them of the 
plaintiff, i Roll. Ahr. 74. Cro. Ellz. 496. Where words 
are fpokcn in Lathty (2) there muft be an averment that the 
by-ftanders .underilood the language, fo if fpoken in Welch. 
The denomination of brother is very cxtenfive and uncer- 
tain •, ail relations by marriage, nay all in like office or em- 
ployment, are ofteu called brothers. 



(1) The only cafe which I can dif- 
covcr in Bro<wnlo-tv bearing in the leaft 
upon the prelent, is that of^ Jot bam v. 
Bail. I Brownl. 10. which is as fol- 
lows. " Ac\ion upon the cafe for 
flanderous worJs, FiJeliet, y(»ur maf- 
ler Eujiby, meaning liie plain tiiJ", is a 
rogue, a ralcal, and forger of b(.nds ; 
the plaintiff laid a Col cquiim between 
the iiclenJanc and one A'. G. and after 
verdid, moved in arrell of judgment. 



for that it did not exprefsly appear, 
that the laid R, G. at the time of 
fpeaking the words was fervant to the 
plaintiff; and judgement was dayed 
by the court.'* 

(^2) And an averment that the hear- 
ers underftood Liir^uam Remanamy is 
not fufiicienc where the words weic 
Latin, for that alfo imports italian. 
I RqIL Abr, 74. 1. 30. c.;-c. i7.«. 
496. 

But 
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But where the words denote a perfoh prcfent or a perfon ^^^J'^'',\7' 
certain, there the declaration is Efficient, if it alledge 
the words to be fpokcn of the plaintiff without any other 
averment. 

As in the cafe of Woodro:/ and Vaughan, Cro. EI. {a) {/) Poph.ii©. 

r ; 7 7 1 1 '1 M«0«365. 

• 429. I ^ not know that Woodroof nuns thy brother ^ he hath s. C. 
fnjnmm bimfelf^ I will prave h'lm perjured i tlic declaration 
was holden good. 

So in the cafe of Nclfofi v. Smtthy Mich. 22 Car. in the 
King's Bench, the defendant having difcourfe of the plain- 
tiff, faid of the plaintiff, Captain Nelfon is a thief ^ ^c. and 
holden good without an averment that the plaintiff was a 
Captain, or known by that name, for a plurality of Nel/cns 
ihall not be intended* 

So in the cafe of Brown v. Lane^ 2 Cro. 443 • Where 
Ac words were as follow. Thy majler Brown hath robbed me ; 
refolved that the declaration was good, though there was no 
converfation of the plaintiff, or averment that he was his 
mailer, for it fhall not be intended that he had more than 
pne mafter, i R^L jibr. 79. S. C, 

So in I Roll. Abr, 80. the declaration was holden good, 

Where the words were. Go tell thy landlord he ij a thief, 

without an averment that the plaintiff was landlord to the 

perfon to whoip the words were addreffed. So the words, 

in the cafe of Wifeman v. IVifeman^ Thy brother^ meaning 

the plaintiff, is perjured^ were holden good without any aver'* 

ment. i Roll. Ahr. 80. /. 25. Cro. Jac. 107. So in the 

cafe of Terry v. Hooper^ {b) Raym. 86. (^) 1 Ler. 115. 

I Keb. 60a. 

Chief Juftice : The verdift hath found the ¥rprds fpoken 

of the plaintiff, otherwife the plaintiff could not have had 

a verdi£l; the cafes 2 Cro. 443. Brown and I^aney and 

a Cro. 107. JVifeman and Wifeman y feem in point. 

If there had been no allegation that the words were 
ijpoken pf tlie plaintiff, the Innuendo would npt have helped 
i\\ wojrd^ ire not fo ftriftly conftrued as heretofore, and 

H 3 there 
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Cast: v. tlicrc IS ffood rcaftMi for it, fince difcouracement of adlions 

Bailky. " ^ *^ 

» R-ym. 960. ^^^ flander will encourage revenge in another manner. 

Skinn. iSq. 

Shuw, p.c. 15. A libel is fufficient, when aliedgcd to be of and concerni- 
ing the King and government, the minifters, bfc. the other 
[531 J is matter of evidence, whether the words concerned them 
or not. 

The other Judges concurred in the fame opinion; and 
judgment was given for the plaintiff. 



Cafe 218. Jofhua Hands verf. Herbert James. la 

C. B. 

It ftall he icfr ro rf^HIS was an aftion of ejeament on the demife of 

a Jur> fodcttr- I , 

minr, mfrriy X Hutthifjfon^ o\\ the 1 ft of OclGher^ S Geo, 2* 

from C rcim- • ^ i r ' i irr»/ ^ 

ftancs w hout At a trial at the (ittmgs, on the 17th of rebruaryj 8 Geo. 2. 
proor*-h«her ^^^"^^ Chief Juftice Eyre, the plaintiff's leffor made title to 
the wii. eiTes lo tlic premiffes as heir at law to William Hutchinfon ; the 

iwil' (being all . ^ . , . . i 

dead) fct their defv.Midant on evidence flu wed, ^xdX William Hutchinfon and 

prefcnce or the Hcvtiinh hls v/ife were joint purchafcrs in fee ; Hannah {wX' 

a e'* Abr 6 ^'^v^*^> and by will, datcil the 28th of Aprtly 17 19. devifed 

pi. 16, S. C. to the defendant; at tlie execution of the will, the words 

fubfcribod dxcfgnccJ^ ft rJi.il, puhiyjjcd and declared by the tejla* 

irix as htr laj} will and tejlament, ;;/ prtfence of us \ and then 

three witiicrfcs fet their names ; but thofe witneffes being 

all dc:i(l, rhtre was no proof that the w-Itneffcs fet their names 

in the ;>rcH,ice of the teftatiix, but one witnefs was an at- 

t(>raey of i^ood ciiarat^.cr •, and it was left to the Jury, who 

found a vcrclicl Tor tLc defendant. 

But it Wo .^irrc; 'I hy confcnt that a cafe fliould be made 
and left to the oj-^intn of the Ccuirt, Whether this matter 
fliculu L.ive be-.M Ivlt to the jury to determine, Whether 
tic wrjVwflco fut ti.cir names in tlie prefence of the tefta- 
tiix ? 

Serj;ant J^\r.- {ex the pirJntiiT, This was a neceffary cirr 

W Sr.£9 Gar, cumitancc by ihe flatutc of frauds ia) to be proved ; it is ex- 
a. c. 3. 1. 3. ' / > ' ♦ 

pr jfsly 
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prefsly required, that the witnefles (hould fet tlieir names in Hands v. 
"^ ' ^ Jamxi. 

the prefence of the teftatrix. 

And It appears by the cafe, that it was not proved, for all 
the witnefTes, that could have proved it if it was done, were 
dead, and therefore it ought not to have been left to the 
Jury, who could no more tell it was, than that it was not 
fo. ^ 

Serjeant Chappie centra : The query is not, whether the [ 532 ] 
witnefles (hould fubfcribe in the prefence of the devifor, but 
whether the evidence of this (liouKl not be left to the con- 
fideration of the Jury ? If the Jury cannot have exprefs 
proof, they may determine on circumftanccs ; as in the 
cafe of livery on a feoffment when it is not indorfed, or 
the execution of a deed that is inrolled but not proved, 
or a deed proved by the counterpart when the original is 
loft. 

Per Cur* : This is a matter fit to be left to the Jury, 
which is all that *s referred to the Court. The witnefies 
by the ftatute of frauds ought to fet their names as witnefles 
in the prefence of the teftatrix, but it is not required by the 
ftatute that this iliould be taken notice of in the fuLfcrip- 
tion to the will ; and whether inferted or not, it muft be 
proved ; if inferred, it does not conclude but it may be 
proved ccfUra^ and the verdidl may fintl contra \ tlien if not 
conclufive when inferted, the omiflion does not conclude 
it was not fo, ai^d therefore muft be proved by the beft proof 
which tlie nature of the thin;j will admit. 



t« 



In cafe the witnefles be dead, there cannot probably be 
anyexprefs proof, fince at the execution of wills few are 
prefent but the devifor and witnefles \ then, as in other cafes, 
the proof muft be circumftantial, and here are clrcum- 
ftances. >/ 

I. Three witnefles have fet their names, and it muft be 
intended that they did it regularly, 

II 4 2. One 
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^AUDi «. 2. One witncfs was an attorney of good chara£ler, and 



JamiS( 



may be prefumed to underftand what ought to be done, ratfaer 
than the contrary. 



And therp may be clrcumftances to induce 'a jury to be- 
lieve that the witncflcs fct their hands in the prefence of the 
Jcftatrix rather than the contrary 5 and it bebg a matter of 
fail, was proper to be left to them ; as. Whether livery was 
given on a feoffment, when no livery is indorfed j whether a 
deed was executed, when only a counterpart was produced, 
r ^27 ] ^^* ^^^ ^^ Court was of opinion that the plaintiff ought to 
be nonfuited. ( i ) 

(li^ The fameqaeflion came before the circumftances enjoined by the fta- 

the Court in the cafe of Crd/t v. Paw- tate of frauds was a matter of hOt 

fit, reported in 2 Str. 1 lOQ. and it proper to be left to the determination 

was decided upon the authority of the of a jury, 
prefent cafe, that a compliance with all 

Cafe 219. ^lewberry and his Wife wij^? Stradwick, 

In C, B, 



t{!fl^mfh^\T. npHIS was an aaion of debt in this Court on a judg- 
py of the iffof , -I ment in the King's Bench. 

^y way of rcpii- ^ 

plication to a 

plea of N«/ tal. rectrd. SlM94bMbetur tali reetrdm, thooEhnot under connfel't hand. Baroet, XU* 

l>rac. Rrg. aiS. S. C. ' 



The defendant pleads, No fuch record. 

The plaintiff replies, Habetur tale record, and a day given to 
bring it in. 

Upon this the defendant made up the iffiic, and delivered a 
copy of the iffue with the replication, which was accepted by 
the plaintiff, and paid for, and the record not being-brought 
in, the defendant figncd a mn pros. 

It was now moved by Serjeant Belfield^ that when no fuch 
record is pleaded, where the record lies in the fame Court, 

upoi^ 
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upon which it is prayed qmd per cur. videat. l^c. the iflue may 'Jawdi ♦. 
be made and delivered, and it is well* 

But when the record is in another Court, there ought to be 
a fpecial replication delivered, quod hahetur tale recordum^ under 
counfel's hand ; and it is not fufficient to infert it in the copy 
of the iflue delivered, for thereby the King will be defrauded 
of the flamps. 

And it was agreed, that there ought to be a replication ^oi 
hahtur tale recordum. 

But it was certified by the prothonotaries, that of late it 
hath been holden fufficient to infert fuch replication in the 
copy of the iflue delivered, and that being on damped paper, 
it is the fame thing in refped to the duty as if delivered in a 
paper by itfelf. And Frothonotary Barrett faid that this had f ^2A ] 
been feveral times done and allowed. 

And Prothonotary Thompfon faid, that the plaintiff having 
accepted the copy of the iflue, and paid for it, it was too lat« 
for him to complain of it ( i ) ; for if he had not acquiefced in 
it, though he could not refufe to pay for the copy of the iflue^ 
jet he fiiould have ftruck out that part. 

And Sir George Cooky Prothonotary, (hewed a caufe, where 
after paying for the iflue, it was holden too late to complain. 

And the Court was of that opinion (2). 



(1) In the C2L(cof Sed^nvick V. Rich' waved the form of a replication and 

ard/dm there was ** sl motion to fet afide rule, and therefore they difcharged the 

a judgment, becaufe the plaintiff had rule which had been granted to fliew 

not delivered a replication in form, caufe/' Co. G, 46. 

and given a rule to rejoin ; but it ap- (2) The cafe of Fox v. Lewinr, re- 

pearing that the defendant's attorney ported in Co. O. 56. received a umilar 

Jtad agreed to take the iflue as deliver- determination from the Court with the 

f4# the Court held that he thereby prefent. 
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Cafe 220. Moxon verf. Horfenail, &f al 

Whether cham- ,»_^ .t t r. r.. r r r c • t t • 

bcrt in an Inn g^ H I iS was an action of trelpafs for entering the plam- 

**^ ^J^'^lK^Lrn! ^ ti.rs chamber at Bcrnanrs hm, London, and taking his 

vrith:n thcwordi ' ' o 

oriiiicntof the chair, valuc CO/. 

f»at. 43 Th^. f. ' -> 

2. ratcabt'e ^o 

tbcpow. On Not Guilty pleaded, the jury find a fpecial vcrdicl to 

tliis cffeft : 

That the pari Hi of St. Andrew^ Holhrn^lics part in London 
and part in ALJdUfex ; that Sir Francis Child, Alderman of 
London f on the 6th of May 1732. appointed overfccrs for that 
part within London^ and two Juftices of Peace nominated ovcr- 
fcers for that part in Middlefexy and the churchwardens and 
overfecrs rated the parifli to the poor, which was approved, 
Uc. and thereby the plaintiff was rated is. That tlie plaintiff 
inhabited a chamber in Bernard's Inn, being an Atcomey of 
the King's Bench, and a Member of that Society, and having 
that chamber for the cxcrcife of his profeflion, and having no 
other habitation ; that DcnjanPs Inn lies 141 that part of the 
parifli which is within London 5 tliat the defendants by virtue of 
^ warrant from Sir Francis Chlldy then Alderman, on the iith 
of July 1733. on the plaintiff's refufal to pay the rate, diftrain- 
ed the faid chair, being of 2 j. value, as overfeers of the poor; 
[ 535 3 ^^^ afterwards it was appraifcd, and fold for 2 J. and they re- 
turned t lie I /• overplus ; that there are other chambers in Ber* 
fiord's Inn, the occupiers of wluch were alfo rated ; tliat Ber* 
nard's Inn is one of the Inns of Chancery ufed and inhabited 
by {Indents and praclifcrs of the law time out of mind, and de- 
pendant on Grcfs Liny as an Inn of Court for the ftudy and 
practice of the law. And if the plaintilTon this matter be a 
pcrfon liable to be afTeired to the faid tax, they find for the 
defendant, if not, for the plaintilF. 

Serjeant Wright for the plaintilT argued, that lie is not lia- 
ble to be r::tcd to the poor for his chamber in this cafe \ for 
if it be witl;in the flauite 43 EU r. 2. it mull be as an inha- 
bitant 
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bitant of the parifh, or as an occupier of a houfe within the Moxon v, 
pariih. 

By that ftatute, the churchwardens and overfeers may ralfc 
a flock for the relief or employment of the poor by taxation of 
every inhabitant, parfon, vicar, others, fs'r. and of every occu- 
pier of lands, houfes, ^c. in the laid pari(h^ in fuch competent 
fum as they (hall think fit. 

The word Inhabitant in its largefl fenfe comprehends every 
perfon that dwells in a place 5 but that could not be the mean* 
ing of the word in this a£l, for then all women, fer- 
vants, children, {^c. in a parifh might be rated, which never 
was done. 

But it may be taken in a more flrift fenfe \ as where the 
ftat. 22 Hen. ^n r. 5. for repairing bridges, enables J uflices 
of the Peace to tax every inhabitant. Lord Coke faith, in 2 //»/?. ^°^'*' ?• ^9** 
703. the aft extends not to every perfon that hath perfonal 
refidence, as fervants, fjTr. but to fuch as are houfholders ; 
and-this appears by the fourth branch of the ftatute, which 
gives diflrefson every fuch inhabitant in his lands, goods, 
chattels, ^c. 

And it has been always holden, that by the ftat. 43 EUz, 
g. 2. the inhabitant is rateable in rcfpeft of his land or abi- 
lity ; fo it was refolved 5 Co. 67. b. 5 and foby the Chief Juf- [ 536 ] 
dee Eyre in this Court. Tr. 5 Geo* 2. it was agreed. Fitz-^ 
gib. 298. 

But the plaintiff is to be confidered as a gueft occafionally 
rcfiding in his chamber for the ftudy and pradlice of the law» 
as an agent indeed for his clients in feveral parts of the king- ' 

dom. And by the order of all the Judges of England^ Micb. 
3 j^nn. the attornics are ordered to be admitted, and take 
chambers in fome Inn of Chanccryy or in lodgings near, £5*r. 
fo that lodgings and chambers arc looked upon as places of the 
fame nature. A perfon that comes to the term may be a 
Jodgcr, Latch 127. and a perfon at a chamber in the Temple 
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MoxoK V. lYiay take an examination in relation to a robbery as a Juftice 

HORIEKAIL. ' y - 

of the Peace dwelling in or near the hundred, which is in a 
diftant county ; which (hews that he was not looked on as an 
inhabitant at his chamber. Cro. Car, 2X2. 

Secondly, The plaintiff cannot be charged as the occupier 
of an houfe, for it is found that there are many chambers in 
the houfe, and that he hath but one. By the cafe in 2 Sali. 
532. it feems as if the houfe rateable to the poor ought to be 
one intire houfe ; though if feveral houfes be joined into one, 
and feveral families live in it, or if one houfe be divided into 
two for feveral families, they may be rated fevcrally. This if 
Hofpitium\ and Domus faT Hofpitium differ {Hob. I45.) A 
man is not chargeable for a ftanding in the market. 2 Rol* 
Abr. 289. 2 Rd. Rep. 238. All perfons in Colleges and 
Inns of Court may equally be charged. 

Serjeant Hawkins contra : The words of the (latute 43 
jB/. c. 2. are exprefs. That a rate (hall be raifcd by taxation of 
every inhabitant ; and. there can be no prefcrlption agaihft an 
aft of parliament, therefore tliere is no force in the argument, 
that chambers have not heretofore been rated. 

Cowy.JI. A chamber is Domus Manfionalis^ and burglary may be com- 

mitted by breaking and entering into it with intent to commit 
a felony. Refolved Cro. Car. 474. i Hale's P. C./. 527. 
556. 2 Hale's P. C.p. 358. 

L:>3/ J It IS objcfted, that the plaintiff is there as a gueft; but it is 

found that he inhabits there, and hath no other habitation 5 fo 
tliat unlefs rated here he can be rated no where. It is charity 
to tlie poor, which by tlic law of God and man every one 
ought to pay. 

And an Attorney hath no privilege to be exempt, although 
he hath privilege to excufe hiinfelf from an office that inter- 
feres 
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feres with his attendance at Weflminfler. as to be a foldier. Moxon v. 
I Vent. X 6. to be a reeve, ^c. March 30. (i) 

Although by Magna Charta it is enafted, that ecclefia fit li- 
bera^ yet a parfon, kic. is fubjcft to all charges by aft of par- 
liament, 2 Lev. 139. much more therefore an attorney ; nor 
can any order of Court exempt them. 

In reply it was admitted, that an attorney could not claim 
any exemption in refpeft of his profeffion, fcfr. But the folc 
queftion was, Whether chambers in an Inn of Chancery arc 
within the words or intent of the flat. 43 Eliz. c. 2. rateable 
to the poor's rate ? If they be fo, no prefcription, no orders 
of Court can exempt them. But that they have been charg- 
ed no inftance can be given ; and it will be equally the cafe 
of all fcholars, fellows or ftudents in the Univerfity or Inns of 
Court. 

Idea adjornatur. [1) 



(i) An attorney is, alfo exempt 
from being a con liable. Pr^u/t's cafe, 
Cro. Car. 389. In the cafe referred 
to in Matih, it was agreed by the whole 
Court, «• That for all offices which re- 
quired an attorney's peifonal and con- 
cinual attendance, as churchwarden, 
o^nHable, and the like, he (houU have 
his privilege; hut for offices which 
might be executed by deputy, and did 
not require attendance, fuch as recor- 
der, and the like, that for them he 
ihould not have his privilege.'' 

(a) I have made much enquiry re- 



fpefling the fubje£l qf the pre(ent caie, 
and find that the antient Inns of Court 
and Chancery are exempt from poor's 
rates, not upon the ground of their be- 
ing Inns of Court, but on account of 
the Sites of them being excraparochial. 
If however any enlargement is made, 
as has been the cafe in Lincoln's Inn, 
and the foundation upon which that en- 
largement is built is not extraparochial, 
the inhabitants of chambers thus (ita- 
ated are rateable to the poor's rates, 
within the intent of the ilatute. 43 
Eiiz. €, z. 
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Cafe 221. Noxon verf. Lilly, ^ al. In C. B. 

A procefa to OT^ HIS was an a£tion of trefpafs for taking the plaio' 

t*ke the body ia I ♦:fl:>.„„„j, 

thcerftinft'Le. ^ tiff S gOods. 

if found \ ifnott 

to attach him bj hit goods, it a void procefi , and cuftom will itot make it good. 

The defendants juftify by pfocefs out of the Court of Re* 
cord at Worcefter^ and alledge, that a plaint was levied by the 

• defendant againft r, and that there is a cuftom, that on 

£ 538 J fuch plaint an attachment (hall iflud to take the. defendant, 
if found in the jurifdiftion ; if not found,* to attach him bf 
his goods to appear, fsTr. That on fuch plaint by the defendanH 

Lilly againft the faid -, an attachment iflued, directed ta 

tlie other defendants, to attach the plaintiff by his body or 
goods, which precept the defendant Lillj delivered to the 
other defendants, who were ferjeants at mace, who took the 
goods in the declaration* 

The plaintiff demurs. 

Serjeant Chappie : This procefs is not good, it is a contiia^ 
diftion in itfelf, for it is to take the body if found ; if not 
found, to attach him by his goods. When fhall he do fo, ot 
when (hall he be faid not to do fo ? 

He hath till the return of the precept to take the body, and 
before ought not to take the goods. In cafe an aft of par- 
liament direft the levying a penalty by diftrefs and fale, and 
if no diftrefs, he fhall be committed, there niuft be a new 
warrant for commitment after it appears that there is no 
diftrefs. 

Secondly, The procefs iffucd purfues not what the cuftom 
alledges that the procefs ought to be ; for it is to attach the 
defendant by his body or goods, Ur, \/itl!Out faying if the de- 
fendant is not found-, fo it leaves it tf* tliC difcrctlon of the 
gfliccr to take the body or goods at liis election. 

Thirdly, 
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Thirdly, The taking fo many goods as in the declaratioit is Noxon v. 
extraordinary. • 

Serjeant Hawkins : In cafe there be a miftake or error in 
the procefs, that (hall not prejudice the parties to the fuit nor 
the officer ; and here, the procefs is not by grant but by 
cuftom. 

Cf/r. There is no difference between procefs by grant and 
cuftom, for if the King graiits the privilege tetiere placitay legal 
and ufual. procefs the grantee may iilue as incident, nnd cuf- 
tom fuppofes a grant originally, but in botli cafes it muft be a 
procefs legal •, none can juftfy thereftnunt of another's li- f 539 ] 
berty, or taking away his property, unlcfs by the hw of the 
land, that is he muft have a lawful autlioritv, and n:u(l duly 
purfue it* 

Here the procefs is to take the hody of the defendant in th.e 
firft inftance, if he be found, i^c, wlilcli is a void procefi, and 
cuftom will not make.it good. 



Brice vcrf. Smith, In C. B, 

TO an aSion of Formedmy t!ie defendant pleads Nc d:ns 
pas \ on the trial a will was produced dated the 28th 
of y^/j, made by Philip Bncc^ grandfather of the demandant, 
whereby he devifes the premiflcs to his fon PhUlp (the father 
of the demandant) and his heirs, on condition t!iat he pay 30/. 
to his brother William^ iffc. then devifes copyhold lands to his 
other fons in like manner •, and in cafe any of my children die 
witliout iffuc, then I give the eftate of h.ini or tliem fo dying, 
to the right heirs of them or him fo dying for ever; no fub- 
fcription was figned, fealed and pubiilhed, <Sc. but only the 
names of witnefles fubfcribcd. 



Cafe 222. 



If an cflatf he 
fiwn to a man 
a..d his heirs, 
an.l it he ^■.c 
without iifue 
rcir.Jincit'r over» 
tli'iit wot is arc 
cxp' »natoiy of 
thr word hdrSf 
ami iT)'ke aa 
eftate-tj.l. (i) 

2 Eq. Abr. 317. 
pi. 32. S.C. 

J Srr. 42S. 

3 Teim Rep. 
145. 



(i^. Vide fupra, p. 82. the cafe of point is fully dircuiTcJ. 
Wi/imgbam v. Jennings^ where this 

I A ver- 
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Bbice •» A vcrdift was found for the plaintift. 

Suits. '^ 

Serjeant Wright infifted, that this was an eftate-tail !n hb 
fon Pbi/ip. 



s 



r)Popli.t3t« In the cafe of Button v. Engram^ in Cro. Joe. 417 {a), a 

devife to his elded fon and his heirs, on condition, bfc. and if 
he die without heirs of his body, then to his other fon and 
his heirs \ and held an eftace-tail in the eldeft fon. 



if) t1toU.Rep. So in the cafe of Gilbert v. Witty ^ in 2 Cro. 655. {b) there 
xii. S. c. ^jjg ^ devife to his fon and heirs, and if he die without iffttCy 

to his wife Margery^ tffc. 

C«)Noy 64. So I Lutw. 810, 813. Cro. Ehz. 525 (f). Ai^.422.S.C 

8. C. 

Ray. 425. 

[ 54^ ] Serjeant Eyre^ contra : The finft queflion left to the Court 

iS| Whether there is fufEcicnt proof of the will ? 

Sipn, p. 531. But it was anfwered, This is a fa£t left to dit jury^ 

2dly. This is an eftate in fee, for the devife is to Philip 
and his heirs exprefsly, and no limitation, if he die without 
iiTue, to any other perfons, as in the cafes cited, but to the 
right heirs of tlic devifee himfclf. Devife to three daugk«« 
ters arid heirs, and if either die vi'ithout iffue, then to j. S. \ 
the three daughters have an e (late-tail and not a fee, for the 
limitation of the remainder over explains what heir he means^ 
which imports, if no remainder over, the eftate would be a 
fee, I Roll. Abr. 836. p!. 7, 

So in 2 Leon. 68. and 3 Leon. 1 15. I give my lands in A. 
to my fon John, in B, to my fen Stephen, in C. to my fon Roger, 
and if any live to full age a? d have iffue ^ to them and their heirs 
in like manner \ but if any die ivlthout iffue of his body^ devifes 
9ver. By 2 Infl. they have a fee, and fo at laft it was refolvcd 
by the whole Court, 

The Chief Juflice fecmcd of opinion for the demandant, for 
the words [if he die muihout ijfue) arc explanatory of the word 

(kcirs)t 
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(hnfj) in Ac firft pai^ of the will, and fliew that in the firft Buci «. 
words the teftator meant to give to his fon Philip and his 
heirs, (that is fuch heirs as were the iflue of his body) and 
afterwards to his right heirs generally. 

If famds be given by deed to a man and his heir8> being un- Co. Litr. at. t. 
derftood to him and the heirs of his body, that makes an ^"P"» P* *3- »• 
eftate-tail. 

But it wai faid that the tenant in this cafe was a pur- 
chafer, and therefore a further argument defired, which was 
granted, and therefore adjourned. 

And afterwards Pa/cf>. lo Geo. 2. judgment was given for ^^^ 
the demandant by the whole Court. 



Cornifh vdrf. Trefcy Sff J. In C. B. Intr. Hil. t 54t ] 
9 Geo. IL Rot. 1886. Cafe 273. 

THIS was an aftion of trefpafs againft tliree dcfcn- Mifnomer \% im- 
proper for a d«« 
dants, William Trefry^ Charles Latnby Ednvafd other- morrcr, but 
.^ £. , . ought to be 

wile iLdmund. pltided in mbatt« 

ineiit. 
The two firft defendants pleaded Not Guilty, and the faid 1* 
Ednvardj who was attached by the name of Edmund^ makes 
defence and demurs. 

And by Serjeant Belfield it was argued, that a man could 
not have two chriftian names, atid therefore the defendant 
fued by the name of Edward alias Edmund^ could not be fo Infra, p. 574. 
fucd. t Cro's^S. 

But it was anfwered by Serjeant Wright, and agreed by the 
Court, that this matter is improper for a demurrer, and that 
the defendant fliould have pleaded it in abatement, and then 
the plaintiflF might have replied, and the plaintiff might have 
known againft whom to have a new aftion. 

And in pleas of abatement, the defendant muft always give 

the plaintiff a better writ ; befides the Court cannot judicially 

Vol. IL I take 
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Coo Nit« V. ^i^^ notice that the defendant's name is not as he is named m 
the declaration. 

As a man may have feveral names added together at hb 
baptifmy as Edward^ Edmund, Edgar, which all make but one 
chriftian name } fo it is not impofiible but he m%ht be 
chridcned Edward alias Edmund ; and the defendant admits 
sShowi 394« himfelf to be the fame perfon^ by faying and the /aid Edward. 
1 Lutw, lo. 

So judgment was given for the plaintiff, (i) 

(7) A mifoomer muft be pleaded in proper perfon^ and not b/ attorney. 
I Lucw. II. 



[ 542 ] Scrape v^r. Rhodes ^ al. In C. B. 

Cafe 224. 

A aerife to E. T^ HIS was an aftion of ejeftment on the demife of J* 
If.and htr Keiri, A Surby On Not Guiltv pleaded, the jury find, 

and if flie and -^ ' * •* ' 

D, S. die with- 

•ut-iflfueytliedcvifor gtTei ferersl annnitiet charged upon the premiflft to ckariuble nfet j htU tlii 

M.B^tMiMM cftate in fee, a £q. Abr. 902. pi. io« S. C 

That Nathaniel Hudfon was feifcd in fee of a moiety of 1 50 
mefluages, and alfo of feven meffuages in or near Saffron Hill 
in St. Andrenv^Sy Holhorn ; and by will dated the 3d of Wo- 
vember 1699, devifed the feven mefluages to his fitter Elrzaiett 
Hud/on and the heirs of her body, and for want of fuch ifliic 
to Dorfet Surbyy fon of his fitter Martha and his heirs and at 
figns ; and his moiety, Isfc. of all mefluages, ^c. he devifed 
to his faid fitter Elizabeth and her heirs ; and in cafe his iaid 
fitter and Dorfet Surby both depart this life, having no iflue of 
their or either of their bodies, he gives feveral legacies to cha« 
ritable ufes payable for ever ; remainder to fuch ufes as his 
fitter Elizabeth (hall appoint, which payments to charitable 
ufes he dircfted fliould be paid aftfer fuch deceafe of Eliza^ 
beth and Dorfet Surby, without iflue, by fuch perfons as fiiould 
enjoy the faid moieties and ettates -, and as to the other moi- 
ety, he gave the fame to his fitter Martha'^ fon Dorfet, isfc. 

By 
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By leafe and releafc dated the 6th and 7th of SepUmher 5c»a?i: v. 
1705, Elizabeth conveys the premiffes to her devifed, to the Oiherf. 
ufe of herfelf for life •, then as to one moiety to Sarah for life, 
then to truilecs, fcTr. then to her firft and other fons in tail, 
then to her daughters, tsfr. then to fuch ufes as Elizabeth fhall 
diredl ; as to the other moiety, to the ufe of the faid Dorfet 
Smrby for life, {5"r. 

Elizabeth dies without iflue ; Sarah dies leaving iflue Anne 
and Elizabeth Bealings \ Dorfet Surby has iflue two fons, Hud" 
Jon and John Dorfet^ and Hudfon dies without iflue, John en- 
ters and makes the demife to the plaintiflF. 

Serjeant Skinner. The cafe is (hortly this : Nath. Hudfon [ ^43 ] 
feifed in fee, by will devifed to his fifter Elizabeth in fee the 
moiety of 150 meflTuages, and to Dorfet Surby fcven other mef- 
fuages, on failure of iflue of tlie body of his fifter Eliza^ 
beth ; and in cafe both the faid Elizabeth and Dorfet Surby 
depart this life, leaving no iflue of their or either of their bo- 
dies, then he devifcs out of his faid moieties and eftates in 
Saffrm Hill and Chick Lane for the maintenance of poor chil- 
dren in ChriJFs Hofpital 10/. a year for ever ; and for the relief 
of the poor in the freedom of London in St. Sepulchre*^ pariOi 
10/. a year for ever •, and 20/. a year to Hanmh Blake, the 
daughter of his kinfman James Linwood of Colchefter \ which 
diree fums he direSed fhould be paid yearly, after the deceafc 
of his fifter Elizabeth and kinfman Dorfet Surby without iflue, 
for ever, on the 5 th of November y by fuch perfon as ftiould en- 
joy the faid houfes, i^c. 

Elizabetb died without iflTue in 1 709. Dorfet Surby furvivea 
and enters, and dies, leaving John Surby the leflbr of the plain- 
tiff, (his eldeft fon Hudfon Surby dying without iflue in his 
Ufe -time) and two daughters, Sarah and Elizabeth, of whom 
Sarah married Richard Sealing^ by whom (he left iflue Anne 
Elizabeth Sealing, now living. The queftion is, whether tlic 
feven meflTuages, and the moiety of the other mefluages of the 
teftator, (which are the premiflTes in the declaration) belong to 
the leflbr of the plaintiff? 

I 2 I ap. 
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Sci API V. 1 apprehend it cannot be difputcd, as to the fevcn mcfluagtt, 

Otbcrt. but that an edate-taii did veil in Elizabeth Hud/on^ with re- 

mainder to Dorfet Surby in fee j for the dcvifc of them is cx- 
prefsly to Elizabeth and the heirs of her body, remainder'to 
Dorfi't Surby and his heirs •, and the leflbr is his heir, fo that 
as to them there can be no queition. 

As to the moiety of the other mefTuages dcvifed to his fitter 
Elizabeth and her heirs, I beg leave to infift, that (he had only 
an eftate-tail in them, and then her conveyance by Icafe and 
releafe, dated the 6th and 7th of September 1705. will be void} 
for the fubfequent words in the will, In cafe the faid Elizabeth 
C 544 ] ond Dorfet Sturby both depart this life^ leaving no ijfue of thaf 
bodies y or either of their bodies y thenfuch charitable legaeiif fitdl U 
paid for ever^ (hew the teftator's intent, that Elixabetb (SaoxAt 
have the moiety of the houfes devifed only to her and thehein 
of her body. 

In Clache^s cafe, -Dy. 330. b. i RoL Abt. 835. Z. 35. i 
was holden. That if a man devifes land to A. his daughter 
and her heirs, and if (he die without ifTue, it (hall remain to 
B. and his heirs, and if both die without iflTue, then over to 
another ; this is an eftate-tail, though the devifc was to A* 
and her heirs, which makes a fee. 

So if a man devife to his fon Richard and his heirs for ever, 
and if he die within the age of twenty-one, or without iflue,it 
fliall be divided among his other fons \ it (hall be an eftate- 
tail. Cro. Eliz. 525. So Jf^ebb and Herrings Cro. Jac. 416. 
{a) J Rol. Abf. and King and Rumbal, Cro. Jac. 448 {a). Nottingham and 
sJpM p/540. J^^^"^g^ (^)» ' 5^^^- ^33» So in the cafe of Craven znA Sand- 
(*)Siipr«p.Si. fordi H> 1726. A man devifes to his two daughters and their 
heirs for ever, and if all my faid children die without ifluc, 
then be devifes over to another \ it was holdcn an cftate- 
tail. 

On the other fide it was infifted for the defendant, that thi; 
devife to Elizabeth in this cafe was to her and her heirs, and 
no devife of the lands over on hejr dying without KTue, but 

onlf 
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>nly a dcvifc of three legacies, which were to (land charged |^*^'* *'• 
>n the eftatc in cafe Elizabeth and Dorfet Surhy both died Otheri. 
leaving no iffuc } a contingency which hath not yet hap- 
pened. 

Afterwards Pafch. lo Geo. 2. this cafe was again argued 
>y Mr. Serjeant Chappie for the plaintiff, who urged, that 
Elhtabeth had only an eftate-tail in the moiety of the mef- 
iUages no more than in the feven meffuages ; and although 
he moiety of that moiety be only in queftion, yet to colle£l 
he intent of the will the whole will mud be confidered. 

Where there is a devife to one and his heirs, and to an- 

jther and his heirs in other part of the will, they are join-. 

enants. So a devife to one and his heirs, and afterwards r cac "X 

[ devife over on his dying without ifTue, fliews what heirs « 

■: ° Supra p. 540t 

ircre meant in the firft part of the will j and fo it (hall be an 
rftate-toil. 

Now here the devife of the feven meffuages is to Elha^ 
*eti and the heirs of her body, and then to Dorfd and his 
icirs ; and the devife of the moiety to Elizabeth and her 
icirs gives but an eftate-tail to both; for he afterwards 
Jiarges legacies to charitable ufes on both eftatcs, and they 
ire given, if Elizabeth and Dorfet both die without iffiie. 
rhat they are charged on both appears, becaufe they are 
x> be paid by thofe who enjoy the faid houfes, grounds, 
moieties and cftatcs, which words comprehend both the 
iforementioned eftates, as well the feven meiluages as the 
moiety of the 150 meffuages. 

Then he devifes the remainder (that muft mean the re- 
mainder of both eftates) to fuch perfons as Elizabeth fhal) ap- 
[M>int ; fo that here is a remainder limited to her in fee ; 
md thofe words muft fignify nothing if the former devifes 
lid not make an eftate-tail -, and fo are the cafes. Mo. 127. 
R/i;.4;Z. 2 Jon. («) 172. S. C. Ow. 29. 2 Cro. 416. ^^^ skinn. 17. 

I RoL 826. o Co. 127. b. Poll. 415. 

^ ^ . 1 Show. 136, 

Serjeant Eyre contra : The charge of the legacies can be 
m\j on tlie moiety of tlie 150 meffuages, and then tlie prin- 

I J cipal 



s.c. 



[546] 
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ScKAprtr. cipal argument, why the laft words make an eftate-ftail, k 
Othcri. taken away. 

But it is plain that the devife of the feven houfes is giTen 
to Elizabeth in tail, remainder to Dorfet Surbj in fee, and 
then this charge of the charitable ufes is only to take place in 
cafe Elizabeth and Dorfet both die without ifliie. 

As to the cafes cited, they feem applicable where croit 
remainders are limited, but crofs remainders take no place 
but where there is a neceflity for it. 

And afterwards Trin. 1 1 Geo. 2. the Chief Jufticc de- 
livered the judgment of the whole Court for the defen- 
dant. 

For in the former part of the will he exprefsly derifes 
the feven mcfluages on Saffron Hill to his After Elizakti 
antl the heirs of her body, and afterwards to Dorfet Surbj, 
the fon of his fifter Mary^ and his heirs; and prefendy 
after the teftator devifes the moieties of other fcvcntccn 
meffuages to his fifter Elizabeth and her heirs ; whereby fe 
plainly appears that the teftator well underftood the differ- 
ence of limiting an eftate in tail or in fee ; and therefore 
he could never intend that Elizabeth fliould have no other 
eftate in the moieties of the feventeen meffuages which are 
devifed to her and her heirs, than flie had by the devife 
of the feven meffuages given to her and the heirs of her 
body. 

It is clear, if a man in the former part of his will gives 
lands to another and his heirs, and afterwards by fubfe- 
quent claufcs fliews, that if the devifee dies without ifllie, 
it ftiould go to another; and that is all that can be in- 
ferred from any of the authorities cited in the argument 
of this cafe, which are all agreed, and need not now be re- 
peated. 

But here the fubfequent claufe relied on^ to prove this 
an eftate-tail in his fifter Elizabeth in the moieties of the 
feventeen meffuages, is this ; 

z But 
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But in cafe my ftfler Elizabeth and my nephew Dorfet Surby Sc»ape v. 
.. . . Rhodii and 

die, leaving no ijfue of their or either of their bodies ^ he gives Others. 

out of his houfes and the faid moieties three annuitieSi 

payable by them who (hould enjoy the eftate after tlie 

deceafe of his fifter El't%aheth and Dorfet Surby without 

ifTue. 

So that he does not deyife the lands tliemfelves^ but only 
yearly fums of money payable out of the lands. 

The intention therefore feems to be, as far as can be col- 
le^ed out of fuch obfcure words, that his fifler Elizabeth 
(hould have the eftate in fee ; but if (he left no iflue, and [ r^-y ] 
if his nephew Dorfet Surby left no iflue, (who was heir at 
law to Elizabeth ^ if flic left no ifliie) then the eilatc (hould 
(land charged with thofe annuities in the hands of any 
collateral heir. 

Judgment was given for the defendant. 



Athelfton verf. Moon and Willis. In C. B. ^afc 22c. 

ON a motion for an attachment, for not performing an Afubmiffionof 
award which had been made purfuant to a rule of •^i ">»««'• j" 

* ditfcTence, im* 

Court, it was objefted by Mr. Serjeant Eyre^ that the award pom ail matten 

was void; for the fubmifTion Is of all matters between the patty had joinilf 

parties, (without faying between them or either of them) fo a'^^nft eicK 

as the award be made of the premiiTes by fuch a day. Cut <'^^'^'- 

^ ^ J J Com. Dig. 

the award is, that the defendant U^illij (liould pay a fum of 321. 

money due by him to the plaintiff; as therefore the fubmif- 

fion muft be underftood of joint demands which tlie plaintiff 

had againft the defendants, this award of a feveral debt 

from one of them only is not within the fubmifTion. 

But It was not allowed ; for a fubmifTion of feveral per- 
fons of all matters in difference between them imports a* 
fubmifBon of all matters that either had againft the other 
jouitly or fevcrally ; and fo it was holden^ i RoL 246. //. 5, 

I 4 8 Co. 
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ATHittToK sCo, 98.(5) Bafpo/A cafe; and the words //n quod, bfc, 

(j») Cro. jte. do not in this cafe any wife rcftrain the arbitrators. 

*85. s c. 

s Brownl. 509. S. C. 1 BM. 144. S.C. Lutw. ii%%» Supra p. jlig. 



Cafe 226. King verf. Harris. In C. B. 

An attachment ii JJ attachment which iffued for a contempt wns made 

retvrnable be- /A , r 

fore the fbU -^ A. returnable on fVednefday next after 

term, if 

after the EObin-day, which it ftriaiy the firft day of tht teriDi wai hoUen gobd. Co. C. fit. 

BirnM lu Prac. Reg. 437, S. C. 

And by Serjeant Chappie it was moved to quafli it j for 
ahhough the EfToin-day was the day before, the term did 
not begin till the Friday^ which being the day of appear- 
[ 548 ] ance, the procefs ©ught not to have been returnable before, 
and confequently it is void, and ought to be fet afide as a 
t^rit returnable at a day out of term. 

S^rjfeant Wright: This is not returnable at a day out of 
term, for the Eflbin-day is the firft day of term. 

And in i Buljl. 35. it was holden, that a judgment might 
be given on the Eflbin-day, and that when given in full 
term it relates to the EfToin^day ; that a judgment upon an 
iiifpeftion of an infant made on the Eflbin-day was good, 
for the parties may appear on the Eflbin-day, although the 
^iarto die poft is the day of grace allowed them, before 
which no default (hall be recorded. 

But if the defendant do appear on the Eflbin-day, his ap- 
pearance may be recorded, and he may then plead, and judg- 
ment may be then given. 

And Juflice JVillianis faid, that here a difierence appeared 
between the Tejte and return of writs •, for a return may 
be on the Eflbin-day, though a writ (hall not abate if re- 
turned on the ^iarto die pojl. 

And Crole faid, if a man be bound to appear on the firft 
day of term, he may appear on the Eflbin-day. 
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So It was refolded. That judgment by confcdion, H. Kimc«». 
^2 jac. relates to the Efloin, and to precedes a recognizance 



acknowledged 22 Jan. the day before full term. 
Car. {a) I02. (l) 



Cro. 



(a) HetL 7%, 
S.C. 



(i) The writ in this cafe was ordered to be quafhed. 
Prac. Reg, 437. Barnes 31. 



Craven vetf. Hanlcy* (i) In C. B. 



Cafe 227. 



^T^HIS was an a£lion of trefpafs for entering Ae Where the tref- 
•*• plaintiff's clofe, and eating his hay with defendant's by the defendant 

rattle *° **" P*'*» **** 

^*"^^* plaintiff fluH 

have judgn^entf 

fhoogh ft TcrdiA be fovnd for the defendftnt. Pnc. Reg. 140. Bunei 955. Co. G. 143. S. C 

Barnes ft66. % Str. 873. % T. Rep. 75!. Hob. 56. 



The defendant pleads, that the plaintiff was poffeffed of a 
clofe called Little Holme in the faid village, and that the 
plaintiff on the 14th of OHober, gave licence to the defendant 
to eat up the fog off the clofe in the faid village with his 
cattle, at any time between that day and the nth of No* 
vember following \ and that he put in the cattle in the de- 
claration to feed the fog in the faid clofe, and the plaintiff 
having an hay-ftack in the clofe, for want of fencing about 
die faid hay-ftack his cattle eat the faid hay, vi%. fix load 
of hay, part of the faid hay-ftack, ahfque hoc^ That he was 
guilty at any other time than between the faid 14th of OB^ 
btr^ and the l ith of November following. 



E5493 



(i) In this caufc the Court took 
time to confider whether the plaintiff 
fhoald have leave to fign judgment, 
the verdidl being found for the de- 
fendant, upon the ground of the pica 
confeiKng the trefpafs. And» pend- 
ing the confidcration of the Court, 
the defendant died, and afterwards the 
plaintiff obtained a rule for defendant's 



executor to fliew caufe why he (hould 
not enter judgment nunc pre tunc, 
which rule was made abfolute, the 
Chief Juftice declaring that if the 
party be entitled to his judgment, 
and only delayed by the doubting 
of the Court, it would be very hanj 
that he (hould fuffer. Prac. Reg. 242. 
Barnes 255. Co. G. 143. 



The 
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CKATiif V. The plaintiff replies of his ovan turongy bfc. 

And after a vcrdift for the defendant, Serjeant Eyn 
moves, tliat the plaintiff ought to have judgment ; that this 
licence is no juflification of eating the plaintifPs hay, and 
confequently that the trefpafs being confeffed, the plaintiff 
ought to have judgment. 

Serjeant Chappie for the defendant infifled, that this iffuc 
being found for the defendant, judgment ought not to be for 
the plaintifi*. 

It appears that the plaintiflT put a fence about his hay- 
cock, but it was infufficient; though the licence is to be 
taken flriflly, yet the perfon licenfed is excufable if his 
cattle agatnft his will do eat die grafs where way, btc. is, 
to which licence is givefi. 

(*) Codb.«8i. In the cafe of P/ummer znd Webb^ {a) Popham 151. (2) 

\^C^\^^^' ^^ 98- S. C. A. licenfes B. to put a ftack of hay on his 

Pilm. 71. S. C. jj^^j^ afterwards A. leafes his land to W. whofc cattle cat 

the hay ; no aftion of trefpafs lies ; this cafe was cited in 

1 Vetit. 44. and allowed, for B. ought to fence his hay at his 

peril. I Joti» 388. 

Serjeant Eyre contra : The trefpafs being confeflcd, the 
plaintiff ought to have judgment, though the verdiii be 
found for the defendant, if the matter of the plea do not 
excufe the defendant in eating the hay with his cattle. 



C550] 



Now where licence is given, the party can only do what 
he is licenfed to do. It is faid, the cattle going in a way 
to which he is intitled are excufed in eating the grafs, that is, 
eating what cannot be helped •, he muft fay rapiim l^ fparjim. 

In the cafe of Poph. 151. the hay belonged to him who 
had licence to put his hay on the land, and then no doubt he 
ought to take care of it himfclf. 



(2) This cafe in Popham^ and the by the name of Wthh v. Fater^ 
Books quoted in the margin is called nQfter. 

But 
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But here the hay belongs to the owner of the land, and CtAT«ti v. 
the licence is to eat the fog off his ground^ but not to eat 
out his hay. 

And afterwards the Court was of that opinion ; for the 
defendant odght to fecure the hay at his peril, and he might 
juftify the doing fo, as it feems by the cafes mentioned. 
Popb. 1 51. iVbf 98. which are cited in i Fent. 44. 

Judgment was given for the plaintiff, who may afterwards canli. 37t« 
have a writ of inquiry. (3 ) * ^^'- ^73- 



(^) As the plaintiff in this cafe was 
to blame in joining an immaterial i/Tue, 
and thereby delayed himfelf, he would 
not be entitled to coils. In KrrJ^ v. 
Nonvill. I Term Rep. 266. Where 
the plaintiff had replied to a plea of 
thr defendant which was infufficient in 
point of law, the Court rcfufed colh, 
upon the ground of the plaintiff having 



contributed to the cofts as well as thf 
defendant. And Buller J u (lice added* 
** He fhould have demurred to the 
defendant's plea; and by going oa 
to trial he is equally in fault.'* 
The fame point was determined 
in the cafe of Nifhli ▼. Lattca/ttrm 
Barnes 125. 



tssi 3 



DE 
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9 & lo Geo, IL In C. R 



Cafe 228. 



Le Marque vcrf. Newman. 



Notice of ere- 'TpHIS was a moUon to fct afidc a writ of inquiry for 

eating a writ of I - .• r ^• 

inqoi^ ought ^ want of a proper noUce of executing it. 

to ftfcertala 

time and place where it ii to be exeeotei. Baroet 199. Prac. Reg. 447. Co. G. 133. S.C 

Con. Dig. Tit. ?hadtr (Z. *.) 

The notice was given at the TXr^/ Tuns in Brooh^reet in 
Middlefex ; and on ah Af&davit that there were three BroA' 

Jlrcets in Middlefe:< ; iBrook^eei Stepney ^ Brwlt-Jlreet Han^ 
overfquare^ and Brook Jlreet Holbouruy and though an Affida- 
vit was made on the other fide, that there was no fign of 
the Three Tuns in any of thofc Brook-Jlreets ^ except in Brook' 

Jlreet Hoibourn^ and that writs of inquiry were ufually exe- 
cuted there, yet the writ of inquiry and execution on it was 
fct afide, for the notice ought to afcertain the time and 
place where the writ of inquiry is to be executed, fo that the 
party may know certainly when and where to refort with his 
witnefTes \ and this ought to be done with fo much certainty, 
that the defendant need not be put to the neceflity of going 
©ver the county to inquire whither he is to refort ; and 
therefore notice to execute it at the (herifPs office in North* 
amptofi [a) hath been holden ill ; and fo to execute it be- 
tween ten o'clock and two in the afternoon ; ( i ) and tli« 

writ 



(tf) Barnei 197. 
Co. G. 113. 
Prac. Reg. 446. 



(i) There was a motion, in the in Barnes 295. Co. G. 99. Prac. Reg. 
cafe of Hannafgrd y, Holman reported 134. to fct afide a writ of enquiry for 

uncertainty 
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writ of inquiry in this cafe was fet afidc by the opinion of 
all the Court. 

C 55^ ] 
Smith verf. Richardfon. In C. B. , Cafe 229. 

THIS was an adiion upon the cafe for dander, Intnaaioofor 
words, upon ii«C 
in faying, 3^/ plaintiff is a rogue and hath Jlolen guilty pleaded, 
' " ^ " Whether the 

my beer. defendant an be 

•dmitted to give 
evidence of the truth of the words fpekea, (when they import a fdooy) In mititatlen of damagea, 
Prac. Reg. 383. Barnes 195. S. C. 

The defendant at the trial before Baron Fortefcut oflfered 
to give in evidence, in mitigation of damages, that the 
plaintiff was guilty of ftealing his beer. 

But the counfel for the plaintiff infifted that he could not, 
as the fa£l was felony, fince he had pleaded not guilty ; but 
he ought to have juftified, and fmce he hath not juftified, he 
(hall not now charge the defendant with felony, though it be 
in mitigation of damages \ and the Judge doubting of it, it 
was made a cafe for the opinion of the Court in which the 
action was brought. 

Serjeant Hawkins : Any thing which mitigates the da- 
mages may in an a£tion of the cafe be given in evidence 
where the recovery is wholly in damages. 

That the malice of fpeaking may be excufed is evident 
from many cafes j why not the falfity of which he is ac- 
cufed in the declaration, by fhewing that he fpoke only what 
was true of the plaintiff? 

In 2 Cro. 91. a man may fhew in evidence, that he fpakc 
tlic words not malicioufly, but mentioned in a fermon only 
what he had read in the Book of Martyrs. 



■ncertainty of notice; the notice given unanimoufly agreed that this notice 

was chat the writ would be executed was irregular for it's uncertainty, and 

ftt ten in the forenoon, or as fuon after granted a rule to iliew caufe, which 

at the iheriff could attend. The Court was afterwards made abfolute. 

' The 
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The defendant a£ls in fuch a cafe at his peril, for if he 
attempts to prove the plaintiflF a thief, and cannot do it, he 
aggravates the damage by charging him falfely in Court with 
fuch a crime. 

But if the thing to be proved be a bar of all the dama- 
ges, if pleaded, why may it not be ptottd in mitiga- 
tion? 

Serjeant Chappie contra : It would be a great hardihip on 
the plaintiff if the diefendant fliould be at liberty to charge 
him with a felony at any time in any place, who hath no 
opportunity to make his defence againft fuch a charge* 

What was faid or done at the fame time may be given in 
evidence, and was now allowed by the Judge, and it was 
here done. 

The cafes cited chiefly go where the matter proved is in 
bar of the a£lion, and defeats it. 

It was ordered to be fpoken to again, (i) 



(1} In this cafe as reported by 
Bamts it is faid, ** that the point was 
reierved; that the twelve Judges met 
and eight were of opinion, that where 
the words amount to treafon or felony, 
the defendant, on the general iiTue, 
ooght not to be admitted to prove the 
truth of the words; and the Pojiea 
was ordered to be delivered to the 
plaintiff.'* In the report of the fame 
cafe in the FraSical Regifier, we find 
that, ** on Friday the li th of Novtm- 
hir the Judges met, and all agreed that 
where the words import a general charge 
of felony, it ought not to be given in 
evidence in mitigation of damages. 
I^ight of the Judges were of opinion 
that where the word& impor^ a parti- 
cular charge, it may be given in evi- 
dence. Four contra.^* p. 384. In the 
cafe of Smithies v. Harri/on, reported in 
1 Raym. 727. which was an aftion 
Upon the cafe for words importing the 
cemnutting of adaltery by the plain- 



tiff with J. S. it was determined by 
Lord Heli that the defendant in mitiga- 
tion of damages might give in evidence 
that the plaintiff' committed adultery 
with 7. S. but not with any other wo- 
man. Chief Juilice Lte, in the cafe of 
UnJeriuood v. Parks reported in 2 Str. 
1200. upon not guilty pleaded, refufed 
to permit the defendant to prove the 
words to be true, in mitigation of da- 
mages. Saying, ** That at a meeting 
of all the Judges upon a cafe which 
arofe in the Common Pleas, a large 
majority of them had determined not to 
allow It for the future, but that it 
fhould be pleaded, v^ hereby the plain- 
tiff might be prepared to defend him- 
felf, as well as to prove the fpeakingof 
the words. That this was now a ge- 
neral rule among them all, from which 
no Judge would think hirofelf at liberty 
to depart, and that it extended to ail 
fort of words, and not barely to fuch 
as imported a charge of felony.'* 
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Gambler verf. Larkin. In C. B. Cafe 230. 

^ H I S was an aftion of debt on a bond, with a condition J^^*^ ^ *»- 

- fcndtntbyhlt 

to be a true pnfoner without making any efcape. rejoinder depem 

from kit plet, k 
it ft good cauib 
€i desmrrcr. i LA, Raym. 133. % Ld. Rayn. IA59. '449* < Str.422. i WUC 334. 

The defendant pleads that J. Larkin did remain a true pri- 
foner without committing any efcape, Vc. the plaintiflF affigns 
a breach, that on the 13 th of January y J. Larkin made an 
efcape i the defendant rejoins, that J. Larkin ivent a little way 
out of the rules of the prifbn, but being fent for back by the 
plaintiff, that he immediately returned, and with the confent of 
the plaintiff was accepted as his prifon*Sr, and fo continued 
ever fince 5 to which it was demurred. 

Chief Jaftice Reeve. Here is a breach affigned, to which 
the defendant rejoins, that Larkin did make an efcape, for he 
faith that he went out of the rules of the prifon, which is an 
efcape, 3 Cb. 44. and fo by the ftat. 8 £^9 ?F. 3. c. 27. and 
then he returned with the confent of the plaintiff; now this 
ig a departure ; for if this would excufe the efcape, it (houjd 
lure been pleaded at firft. 

But this plea in the matter of it is no excufe. -[ CC4 1 

It is not faid that he was retaken on a frefli purfuit, but 
he returned (being fent for) without faying when, or after 
what time, or any thing in certain. 

So judgnjient wai given for the pkiintiff. 



... j^ ... . -., ^.^ . 

Cafe 23 1. ^_ ChamlwsJU^Gamhier. la CL*B^ 

la in aaioafor ^~T^ HIS was an z&ion of debt for the efcapc of one — — ' 
^Sfofdirt ^t Lampton. The dcfcAdant pleads. That JLamfim^ wiA- 

thit tbepriibiier outthe knowledge of the defendant the Warden of tbeJ%c^ 

cfciped and re* ' - ^ ' 

untd befofe efcaped, and before the adUon waa brought, ^iritfaoul the Imow- 
brwight, with- Icdge of the defendant returned, and was in executiQii for tbe. 
hd ^and wjii ^^^^S^ <>» the faid judgment ; to which it was demurred. 

10 decQtion for 

the damaget on the faid judgment } and it wai hoUen wel]» it being taotaBMimt to a retakiag 00a 

freihpurfait. 

ftipra, p. 41s. Judgment was given for the defendant^ Nj/sy lie. for tins is 
tantamount to a retaking on a frefh purfuit*; auid the fame pka 
was holden gooAHiU 8 Geo. 2. in the cafe of KSrfjr and Gambkr. 



Cafe 232/ Huxley verf. Glcridon. In C. B. 

The render of » ^T^ H I S was a motion by Serjeant Chappie to vacate an (4) 

Surii^not^cora- ^ entry of a' fiirrender of a perfon to prifon by his bai), 

F'»^^t*«ftet 'made at Mr. Juftice Denton\ Chambers and figned by him, 

J on an Affidavit, that GUndw and Ambrofe^ who were his ImH 

went to Judge Dentoff% chamber,^ and vdiile the ren^. was . 

making tltcy talked about the fees, and Qenjon faid thit.hc 

knew the fees as ^ell'as' any one, but when the book was 

figned Qendon went away^^afid the gioler fa)d .that he'wouU 

take no care of him;* 1 KeB. 2. Fai¥ejlj y*]. 

Serjeant Wright^ contra : The bail h not td pay the fcc^f, 
and therefore the bail is not chargeable if not paid ; here is 

^ \ .^ •' '"' ^^^- ^- _ 

(1) It is neceflfary that an ei\try of dan 1 15 not imcuftody, fo as to charge' 

fuch render be made in the MaVlhal's the Marfhal in an a6lion^of efcapCi— ; 

book, which is kept in the King's i Saik. 272.' 2 Str. 1226: i Burr. 

Bench Office; it being holdcn.that 1049. Tidd's Pr. 151.- I Rick. Pr. 

imtil foch entry tie made, the defen- 1^. B. p. 462. 1 « .-• 
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^impofition tint appears upon the Court or Judge, and a "5?Y^«ii 
cor4 was never Tacated, bat where the Court was impofed 

PfT Cur. The query is, Whctfccr hctc is not an impofi- • 
m on the Court or the Judge, who a j^s in this cafe in aid oi^ 
e Court iriiere the render ought properly to be made ; if a 
s be due for the render, the render is not complete till 
idy and the Judge who tigtis the entry of the Committitur 
I the bail-piece doth it on fuppofition that the fees are 
lid, and if they are not, he is impofed on, and the zSt ought 
befecafidev 

Ordered in lie absence of Chief Juft^ice tteeve^ that the 
idge's name to the render on the bail-piece be (truck out. 



Howes ^erf, ttaflewood. In C. Bw Cafe 233^ 

T^HE declaration is bid in the city of ^(^rti^i^^, but ifthenatoiibt 
•*• Noffilk is in the margin, and a writ of inquiry exe* I'^JoTy wd the 
ited therew '^^^ 2 •"^ 

It 19 • Ji$fati9 
and hv Ipei by 
\bit Sut. 4^h ltd 5th of Anfit. Barna, 4^%p S. C 

SdijeMit I^righi. If ah aAion be laid in oile county, and 
le Fefwe be laid in another county, it is fatal, and not helped 
f any of the ftatutes of yeofails^ and fo are feveral cafes 
Ijudged. I Rol. Hep. 43a* But after wai-ds, in Hi/. 9 G^ a* 
was holden by the whole Court, that it Was hdped by tlie 
at. 4 &f 5 j^/i#, r. t6. 

Richardfon vcff. Fattifbn. In C. B» Cafe 234; 

FN an aftloA dui lafn^ (fc. on the ftat. (4) jinfta. for that '» •" •®'®" f^ 

I 1 1 r . 1 . « 1 ^ \t- tarn on tbtHu 

L the defendant bemg a cultom-houfc officer did folicit ji. 9 Anne, ae^toft 

ad B. to vote at the ekaJon of members for the city of Im^^r^h^''^^ 

'arlffle^ the fud j1. and B. being elcftors, arid having a right p.'"!"*'*^ \*f^A 

t vote fit fuch eleAion. town-book>, and 

fftkccopictto be 
Wed at the trial. Barofei , 115. S. C. (a) Stk 9 Ann. c. i z . C 49. 

Vol. U. K It 
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RlCHAODSO)^ 

«. PattiioH* 



1 Str. 646* 



It was moved by Serjeants Chappie and H^rigbty that a nil< 
of this Court fliould be made, that the plaintiff may have 11-* 
berty to infpeft the town-books where the freedoms of the 
faid A. and B. are inroUed, and take copies of the fame, to 
be ufed at the trial of the caufe ) and tlie Court made a fule 
accordingly, Chief Juftice Rteve abfent ; although it was ob- 
jefted that the plaintiff is no- freeman, and ought not to te 
admitted to infpeft into the books of tlic Corporation to make 
evidence for his a£tion ; nor is here any Affidavit, that the ijg^t 
of eledion was in the freemen* 

But it was anfweted, that the plaintiff hath a rights by be- 
ing the plaintiff in the adion, to fee what relates to^tliat fa£l 
on which the action is grounded. 



Gafe 235. 



j^n ftall be gif- 
co in an adion 
of debt 00 • 
Judgment, ii«t« 
vrithAanding a 
writ of error, if 
there it no baU 
in the original 
a^ion, other- 
wife not. 
Vrac. Reg. 57. 
Barnes, 7 x.S.C. 



Wayman verf. Wayman. In C* B. 

QERJEANT Chappie moved for bail. The cafe was, 
^ judgment was given for the plaintiff, who brings debt on 
that judgment; the defendant brings error (i) on the origi* 
nal judgment, and puts in bail to the writ of error ; and 
moved that no bail being to the original a^iion, bail might be 
to the adion of debt on the judgment. Mr. Town/end cited 
a cafe where Chief Juftice Eyre confulted Judge Tracy. 



^; 



(a) Prac. Reg. (^) Jact/oft and Duchot, Hil. 1 3 Geo. If bail be in the 
original a£lion in cafe, and debt be brought on the judg' 
ment, no bail fliall be required ; but if there is no bail in the 
original a£lion, but a writ of error be brought upon it, and 



0.32. S.C4 

Say. 43. 160. 
1 Wilf. 120. 
Barnea, 107. 



(1) Bail is not rcquifite upon bring- out of the ftat. 3 Jac, t . r. S. which i> 

ing a writ of error, upon a judgment in to be taken literally^ and not to be ex- 

an action of debt founded upon a prior tended by conftrudion. ' 3 Burr. 1548* 

judgment, bcc«afe ic is a ca/us omiffus i Bl. Rep. 506. S. C. 4 Burr, aliy* 



then 
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then debt is brought upon the judgment, ball fliall be given in Richardmk 

• r». r,i 1.1 .1/1 .. i.t . V. PaTTHOK. 

the action of debt on the judgment, notwithltanding luch writ 
of error, (2) 



(«) In Kindal v. Carey ^ reported in caufe there has never been b?il given ./« 

2BI. Hep. 768. there was a fimilar this Court. The ufage of the King's 

determination founded upon the au- Bench, I believe, is different ; bat I 

thority of the prefent cafe. And think this Court is right. Thefe are 

Gould, Juftice, is reported to fay, checks again il delay, and ought BOt V9 

«' The reafoa of this prance is« be- be taken off.'' 




%t 
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T^rm. Sanfl:. Hill. 



10 Geo. IL ibC. B. 



Cafe 2^6. 



Blacklock verf. Mariner. 



THIS was an zStion of trefpafs for an aifault and baN 
tery on the iftof ^pril\ the declaration chafges ano* 
ther battery on the ad oi April % and a third battery by th< 
defendant 6n the 3d of Jprit. 



Where cbebmie 

oftbc^eldidiBt 

n made ofe •£ U 

the decUratioii 

hynuftake^ in- 

ftead of the 

plaintiff*!, it 

Ihall be helped 

atter a rerdid* Supra» p ftsD* and the ciwi there cited. liifrt^ p. 567. 



The fitfft count was for a battery by the defendant ©n Jdn 
BlacUock ; the fecond and thini counts were for a battery by 
the defendant on the faid Salnuil^ which Was the name of die 
defendant inftead of the plaintiff^ whofe name was Jobn\ 
and a ver^A beiilg given for the phuntiflf; and intire da** 
xnages, Serjeant Byre inoved in arreft of judgmetit, becaufe 
in this cafe the plaintiflF f ecovers damages for the damages 
which the defendant received by the battery on himfelf. 

Serjeant dapple^ This is a mere miftake in the clerk, and 
ai4ed by the ftatute 16 and 17 Car. a* c. 8. which helps all 
miftakes of thd ehriftian and furname of the parties who are 
once rightly named before in the fame record, and here John 
Blacklock is named- right in the firft count, and then when the 
fubfequent counts fay, that the faid defendant did afTauh and 
beat the faid Samuel Blacilock, there being no fuch perfon 
named before, it appears evidently thai it was a mete mif* 

take; 
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fake ; and may be compared to the cafes, where the plaintiff Biacsiock «. 

tieclares, that the defendant being indebted to the plaintiff^ 

the faid plaintiff did promife to pay to the defendant, ctr via 1 55^ I 

%*tr/a, which have been al^irays helped after verdi£i« 4 JHoJ^ 

162. Refolved in the King's Bench between {a) Sfaveley and 0*^ Supra, p. 

palmer, I3 fV. 3* 

And of that opinion was the Covirtji and judgment was ^iye^ 
for the plaintiff, 



Elizabeth, Executrix of William CartUtch, Cafe237. 
vtrf. Sir John Eyles. 

THIS was an a£iion of AJfum^it, wherein the plaintiff How far an ua* 
declares, that the defendant, on the 27th of No^rnl^er f£-^Je"^o^°' * 
1729. in confideration that the teftator at die defendant's re- &aU bi^n^ 
i|ueft would give credit ta Tiomas Engtattd for any quantity of 
iilrqr tp work on as i^x as 300 or 2^00/J value, as the occa- 
60ns of the f^id ^ffomm England ihould ^allior it, the faid 
teftator eiying four or fix months credit for payment, pro* 
mifed the teftator to b? anlwferaWe to^him*for the ^cdit oJf 
the (aid Thqfnas England^ as faf as the faid ifoo or 409 /, -*' 

• And avers, diat her teftatpr, relying- 09),ttue fi^^ dpfi^apt's 
undertaking, at divers tipnes httwcai^itU^r^%tl^\*ii^'y^oyem^ 
1729, and the i8th of January i733> C^^ gf^dii-^ Tiginc^ 
England for fihrer to work on a3 his occaQotH^ cj^M fyf iit, 
to th^ value of 400 A: and gave credit Eq^ payanmt, {$)i^Uine« 
for four, fometimes for fix months ; spid that on the i8th of 
yanuary 1733, there was due to the teftator fbi'ilicK filver 
038/. 3/. 2 A vrUch TLdhuu England hijiMk^ 
|he d^ftpudan^ r^fufcd to ipay the £M;nc^ 

Ob Non Affwnfftty and iflu$ joined, the caufe came to trial 
before Mr. Jufticc Denton^ and to prove the promife in th^ 
declaration, a letter from Sir John Eyhs was produced ixi 
^^fc words ; . 
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Ca .TLiTeH JHfr. Tho. England, who delivers you this^ is a JUv^nutb^ 

nvhofe hufmefs is enerenftng beyond hisfiociy and be has occafion fir 
Jome credit^ being obliged femetimes to work his Jlock out before he 
C 5S9 3 ^^^ i^ ^'^ money for the plate he makes. I have a very good 
opinion of his hone/ly, and would be anfwerable my f elf for his cre- 
dit as far as 300 or 400/. If it be confiftent with your bufinrfs 
to give him credit ffr any quantity of fiver to work upon to that 
value, as his occafions call for it (giving credit for four or Jix 
months payment) \ if this propofttion be at all agreeable, or can he 
madefoy I fball be willing to talk further with you, who am^ 

Sir, 

Tour humble Jervant, 

Jolin Eyics. 
Dircacd to Mr, CartUich. 

On this letter William Cartlitch the tcftator intruftcd Th- 
mas England from time to time with quantities of filvcr, 
amounting in the whole to 1^19^' ^^^ which he made En^' 
laud debtor in his book, and England always gave his note for 
the filver received, whereby lie promifed to pay for it, nor was 
any time limited for payment, nor did it appear that Sir Jobn 
Eyles had notice that Carilitch trufted him at all, nor did he 
countermand Cartlitch from doing fo. 

Mr. Juftice Denton gave leave to move the Court upon this 
letter for their opinion, whether this letter was fufficient evi- 
dence of the proraife in the declaration attended with the 
above circumftances, which he faid was the whole of the cti- 
dence given. 

Upon this evidence the Chief Juftice and I thought a new 
trial might not be improper, fince this letter was indeed pro- 
per evidence to be given to a jury to induce a belief, that Sir 
John Eyles had undertaken according to the. declaration; 
and if it had been proved, that upon this letter Mr. Cartlitch 
had fignified to Sir Jakn, that he upon this encouragement 

would 
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would truft England^ or that Sir John had any knowledge ^^J ^^^'J/,^ 
thathedidintrufthim with filver^ and he did not controul his 
doing fo, it might be fufficient for the jury to find for the 
plaintiff. 

But as the letter only imported, that he had an opinion of L 5^^ J 
thehonefty of England^ and on that account^ was inclined or 
difpofed to become anfwerable as far as 3 or 400 /, if confid- 
ent with his bufinefs to give fuch credit (for that is as much 
as the words can reafonably be {trained tOj it not being faid^ 
/ 'wUl be anfiverahliy but / wouldf or am' inclined^ or minded to 
U fo upon terms) and tlien going on to tell hisn, that if the 
propofition was agreeable^ or could be made fo, he would talk far» 
thcr with him ; it feems to be only a propofal or communis- 
cation, and not a compleat agreement, but a proper evi«. 
dence, which with other circumftances concurring might be 
conclufive* 

And therefore if the defendant was privy to the truft 
given, and did not controul it, or was acquainted with the let- 
ter's being delivered and accepted, it might be fit to charge the 
defendant. 

But it may be hard to charge him in cafe he had no notice, 
which by the Judge's report of the cafe did not appear to havq 
been given. 

That Cartlitch trufted him upon the receipt of this letter doea 
not import any notice to Sir John Eyles^ for it appears not that 
he trufted him on Sir John*^ account, for the credit in his 
books was given to En^land^ and he took notes for the money 
from Iiim, 

No mention at all is made that it was done on the defen-i 
dam's account, and it is ufual evidence, when credit is givea 
on another's account, to fee how the credit is entered in the 
plaintiff's books. 

K4 It 



56q DeTcnn.SanA.*Ni]L thOao^lK: 

Cabtlitc^ :lt is certain diat \Affumh/it lies not mon iofxt commuukarf' 
Nov. II. ^^"> ^ -'^^^* ^^' ^* ^^ '"^ fetms no more. '/-'*' 

It refers to a future treaty or parlance, and if that had been 
fo> . the defendant i^ight have been vigilant how Ttoma^, J^f^^ 
{ 561 ] land went on in his trade, might have put a ftop to the credit 
given whenever he law caufe, or might hive taken fecurit^ 
from him, which, haying no notice of fuch truft or dealing, he 
could not do« 

But jufticc Dentoff and Forte/as^ tt^ought the letter itfdf 
contained a full promife .from the defendant to pay ^at the 
tcftator credited him for not exceeding 5 or 400 /. that the 
words (would be) were the fame as will be^ and that the con- 
clufion of the letter was rather artful than a deHgn of fartfaqr 
treaty \ and therefore a new trial was denied (i ). 

(1) *' At Nijt Frins i\it plaintifThad nion ; and no rule being made, tto 
verdidt ; and on a a motion for a uew plaintiff* was at liberty to £gn £n(^ 
t^ial» the Court were divided incpi- jud^mei^t.*' 9|atnes, p. 429* 



Cafe 238. Leaver vcrf. Witcher. In C. B. 

' I ^ HIS was a motion to fet afldc a juclgementj whic?^ 
-*• was granted on payment of cofts, although tlie jut^g* 



M^tuNi to plead 

double dcoied, 

after a jud^nunC 

that bad been ,^ ,„. ^.^^ -..^..i«- 

leguiariyob. ^^^^ ^^* rcgular. 

tuned wu f«t 

alidc on pajxnent ^f coAs. Bat jk f« ^53. Pmc* Reg. ^35. Co, G. i ^9. S. C 



It wa^ afterwards moved, that the defendant might havd 
liberty to pkad the gcnerai ifluc, 5lUd likcwife non oJfwnf^U iV 
frajf^ cnms* 

But it was denied j for wben a judgment is regular, arj 
fet afide u|jK>n the entreaty of the defendant to let him in to 
try the merits of the caUiC, iC i?..iU be only allowed to plead 
tlic general iiRie, and not the ftatute of limitations or 

othc? 
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ibther rdefen&re pka, ^hat goeS not ta^^e merits "of* the 
caufe«(i) . . c. 



sOi 



(i) Where a plea of JufUfication 
wfts abiolately ntctilary to try the me- 
riis, and the plain tiif had not been de- 
layed of atriaU the Court have ad- 
ndcted the dtfeadint t« make fuch de- 
fence, though the judgment fet afide 
was regular. Co. G. 139. Barnes, 
^53. It is faid in the report of chii 
c^ein the P radical Rigiftir^ that the 
Court determined, ** that for the fu- 
tare, when a jjadgm^nt was fet aiide 
on paynient of co^, in{l?s4 of ple;^* 



\n^ an iiTuable plea, th6 rule (hould 
be CO plead the general iflue ;" which 
they declared was the old prafUce of 
the Court. An adminiitrator, howe« 
ve/, wak permitted by the Qourtj^ in the 
cafe of Cru/e v, fFMami, reported in 
Prac. Rig. p. 236. 3arnes, 260. af- 
ter a regular judgment was fet af^de 
upon payment of coils, to plead /.m# 
aJminiflravit generally, which was. 
looked upon as the general iflfae^ 



•V. 






.. . r 
1:' . '». Ti 



ti " 






rs«o 



D E 



Termino Pafch, 



10 Geo. IL In C B, 



Cafe a3>. 

The county 
bting in th« 
nargio will Aip- 
ply the want of 
it in tht docU* 
ratioa. 



Shelley vtr/. Wright. 

THIS was an a£tion of debt on a bond for 400/. 
wherein the plaintiff declares, Middlefex^ to witf in 
the margin ; George Wrig/U of Wtjlminjler^ Efqj otherwifo 
called George Wright of the parifli of St. John the Evangeljfi^ 
WeJlminJleTy in the county of Middlefex^ was fummoned to 
anfwer Charles^ Shelly^ Efqj in ^ plea that he render Mm 
400/. i^c^ 

The defendant after Oyer of the bond and condidoa 
(which was that the defendant give a true ftate of all feeS| 
iic, received by him in the ofiice of the plaintiff, as auditor 
of the alienation ofHce, and pay the ballance, kic) prays 
judgment of the writ, for that in the writ and declaration 
there wants the addition of the county where the defendant 
is converfaut. 

To which it was demurred; (i) and it was argued that 
it was not fufRcient within the flatute, i if. 5. r. 5. to give 
the addition in the Alias diff. Refolved Cro^ EUz^ 19& 
a Leoiu 183. S. C Mo. 354. 



(i) In the report of this cafe in 
fiamtSf it is faid that the plainti^ 
moved to fet afide the plea, and ob. 
tained a rule to (hew caufe which was 
difchar^ed* The Court obferving 



that it was not afual to fet aftde fadi 
pleas upon motion, but that the plain- 
tiff might demur if he thought fit, u 
was determined between Nwrris aid 
Frifud^ 

Serjcaut 
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Serjeant Skinner for the plaintiff infiftcd, that the county Sutiirvw, 
in the margin will fupply the want of it in the declaration, 
and fo it was liolden in the cafe of Norris v. Friend Mich. 
4 Geo. 2. The declaration was Robertus Friend nuper de 
Weftminjler in Comitatu tuo ; there was a demurrer to the 
plea in abatement for the want of addition, as here, becaufe in [ ^63 ] 
Comitatu tuo refers to nothing, being uncertain ; but it was 
holden that the county being in the margin fupplied the 
omifTion, and that the words in Comitatu tuo ihould be re- 
je£ied as infenfible \ and by the courfe of the Court of 
Common Pleas the county in the margin is part of the 
declaration, though it be not holden fo in the King's Bench ; 
county in the margin fupplies the omiifion of it in the 
declaration. 

It is true in an indiftment the omiflion of the county is 
not helped by naming the county in the margin. (2) 

And the opinion of the Court was. That the plea was ill ; 
and a Re/pond, Oujler was awarded. 

(2) ** ^uff. in the margin, the in- fers to thcconnty in the 
didtment fuppoiing a fad done, apud margin.*^ 2 Hale% P. C* 
S. im €om' fradiSi* is good, for it re- p. I So. 



Skip verf. Hook. In C. B. Intr. Hil. Cafe %a^. 
10 Geo. 2. Rot. 369. 

THIS was an aftion of AJfumpJtt on a promiflbry note In an laion on 
by the defendant to pay Wdliam Welch or order 50/. ao«Tgainft the 
for value received; th^it Jf^illiam Welch indorfed it over to ^".'*!.'i*K 

' plftintiti nctA 

the plaintifF^ in confideration whereof the defendant pro- not iliedge no- 

cictt to the 4e* 

mifed to pay to the plaintiff*, who, though often requefled, fendantoftbc 

r r J c^ indoriimeau 

retuied, csr^. 

The defendant demurs, and fhews for caufe, that the . 
declaration did not allcdge notice to the defendant of the 
indorfement, and relied on a cafe in 8 Mod, 43. Lawrence 
{a) and Jacobj where, after a verdift and judgment for the (#) i Str. 5^5. 
plaintiff, the judgment was rcverfcd in frror for that caufe. 

Sed 
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Sur «.H«o«. 8eJ non dtlocattir\ for that cafe is mifineportedy for Juftico 
Jfwtifcue produced the paper4>ook in that cafe, and laid h 
was Fafch^ 8 Gto. and that the judgment Jwas affinned^ 
and on the authority of that cafe, and on die reafon of the 
thing; for the defendant by his demurrer admits diat ia 
confideration of the premifles, (vm.) the defendant's making 
the indorfeable note, and the indoriing it to the plaintiff, 
the defendant afTumed to pay the ^loney according to As 
tenor of the note. 

Judgment was |Jt^ fo^ tl\e |>lai^t^ b^ the w^iolf 



Caff 2 J Spinka t>^rr/: Bird, InC.B. 

i&Je^JJdbyt nn HE RE was a judgnient for the pUintifF; a Caf 
iFric of error. JL od ^atii ifTiics thcrcoa a£ain|k^ the defex)dapt| iumq 
Prtc. I^eg. \%^ that Cfl* Sj*, an jexigiftit was ^Iqen 9^ X^S^xA c^p ,thc Tji^ 
** ^- of February^ then'^a wrijt* of error wa^ fued by the dei[jnidaiit| 

^eft^d 0^1 th? 5tb (>iJ^tr^9 ^d .*U«¥!»d on-rth* Stji. ^f 
Edtruary. '* . :i ..\", ^ *;/.• .-, • • 

Serjeant Chappie moved that the plamtiiP might* prtxrcw to 

outlaw the defendant, notwithftandlng the writ of cr^rj 

as tf. debt be brought on a judgment^ and thj^n a -wrh^ of 

f Bttma454« error is-' fued on the judgment, the Court i will, permit the 

plaintif][ in that a£lion of debt to proceed 'to. .jud^mei\tf 

though they will ftay execution. 

. ^ . ' ^.-.. • . 7/; •;! , . . 

Serjeant Parker^ a^ntra.r'Tht writ-of enor ia of itfcif a 
inperfidias. r 

It is true that it is no contempt till notice^ but by taking oif$ 
the writ of error the Cour^ is flayed from proceeding ixi 
(j^^Goab.zs©. the execution, a if. ?• 12, (a) a Crv. 342. ©wttu 439. 
1 Vent. 30. 1 Mod. a8. The form of the wris of- %upn^ 
fedeas in error flieUrsthat an exigent is fuperfi^dcd* Rafi. 
Eni. 309. *• //. 10. Off. Br. 378/ Tbe^. Jr. apj- CRff. 
«93, 694. 



^«C< 



Ana of th^HPpinioiifwaa the foujt, for thf. qugt^ntja Only . - 



!> ./O 



THIS W2ti an.aaioti of ejeftmcnt dn Ac dcriiKc of ^^J^^lt 
Ifaac GHmAn\ aitd on the general ifliic pleaded a ly with hii wife» 
Special verdi£l was found to tKis tSc6i i - owke a good te« 

nant to the pre- 
Richard Lonvth {(Sifed Tn feei convejTS to Rohert Co/man and CruiftonRec, 
Mary his Wife^ and to the heirs of the body of Robert Colman **^* 
on the body of Mary his wife to be begotten, and for want 
of fuch iffue, to the heirs of the furvivor. 

By an indenture of leife and rcleafe, Robert Colman without [ 565 } 
his wife, conreys to Edivard HabcrfieU^ and his hieirs, to 
make him tenant to the precipe^ on which a recovery was 
fuflered) and was declared to the ufe of Robert Colman and 
his heirs; Jftobert Colman die$ without ifllie, his Wife fur- 
Tives; J^aac Colman his fon and heir by a former wife, 
after the death of Mary his wife, claims as heir to Robet^ 
Colman^ and brings his eje£tment againft thofe who claim as 
heir to Mary the wife, who was the furvivor. 

Serjeant Ejn infifted. That this recovery was good to 
Tcft the eftate in the hu(band and his heirs, and prevent the 
taking of the heir of the furvivor. 

And this depends upon this queftion, whether the hufband 
alone could make, a good tenant to the precipe. 

It is plain, if the hulband be feifed in the right of ius wi/e, 
he by bargain and fale may make a good tenant to the 
precipe, i RolU Abr. 394. 

If the hufband be jointenant with his wife and le\7 a 
fine, that makes a good tenant to the prc^cipe ; fo it was 
keld in Ci(^Wji^'s ^cafe, '3 G. 6. Mo. Zio. % Rot. Abr% 
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CooDTXTiiff« Serjeant Belfield, centra: I sidmit the cafet which fay t 
man feifed in right of his wife may make a tenant to the 
precipe ; but here the hufband is not feifed in right of hb 
wife, but both are equally feifed, for they take by entireties, 
« therefore in fuch a cafe the hufband alone cannot make a 
tenant to the precipe* 

And fo it was refolded in the cafe of Owen and Morgan^ 
3 Co. 6. Mo. 210. And~ this cafe is to the fame e0ed in 
the reafon of it. i Sid. €3. 3 Lev. 107, io8. 

So it was refolved in 2 Salk. ^6i. 

But it was adjourned.^ 

[ 566 ] 

Cafe 243. Steward of Bury v^rf. Rabutin Steriff of 

Suffolt InCB. 

nrbtflieriflf't rriHIS was a motion, dating that the flieriff of SuffJk 

enterad^nK- -A- hath ufually appointed a deputy at Bury in order 

TRich. Pr. ^° receive and return writs, which the prefent IhcriflF re- 

C. P. 66. ' fufes to do. 

The rule was inlarged to (hew caufe why he (hould not 

make a deputy in the town, purfuant to a rule of this Court, 

Hil. 14 tf 15 Car. 2. HU. 15 tf 16 Car. 2. and TVm. 
I Jac. %. 

The rule was inlarged to the firft day of next term, STn/r. 
10 & II Geo. 2* Then the rule was difcharged, there 
being no cauCe in Court relating to this matter^ nor acf 
complaint by the fuitor of the Court, 

Ordered, That for the future the flicriff's deputy be «h 
tcrcd on record* 
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Harvey v^^^ Stokes. In C. B. Cafe 244^ 

^HIS was an a£lion of debt on a replevin bond) The miftake «f 
die defendant pleads that (he did ptofecute the re- thw^rV^^b 
tolevin with cfFeft,^ and the (heriff was not damnified ; the "^ *'f^, * 
plaintiff replies that the plaint was removed by Recordari though «inif- 
to the Common Pleas, where judgment was given for plaintiff or tte- 
^homaSi who was plaintiff in the fuit, and a return adjudged 
frotit pet Rei^fP \ and fo the £aid Rehecca Stokes did not 
profecute with effeft j neverthelefs the faid Thomas (who 
Was plaintiff in the adion) did not return the cattle, and 
this he is ready to certify, to which the defendant de* 
tnurred, and the plaintiff joined. 



ftadaniit. 



And for caufe of demurrer the defendant fliewed that the 
plaintiff hath not verified his replication. 

This cafe was argued fcveral times, and two objeftions r j5j i 
made. 

Firft, That that is fliewn for caufe of demurrer. 

Secondly, That ho breach of condition appears; for the 
tonditioTV is to profecute with effcd, and if adjudged there 
fiiould be a return, that (lie would make return. 

Now though it be fliewn that Rebecca did not profecute 
%ith effe£l; it is not fliewn that flie did not return th« 
cattle^ but only that Thomas^ who was the plaintiff in the 
fuit, did not retvm the cattle. 

So there is no breach at all of the condition appear* 
Ing. 

And now Chief Juftice WilUs gave the opinion of the 
Court for the defendant, becaufe the plaintiff had affigned 
no breach, and the miftake of the name of a third perfon ^P'* P' S J^ 
b not aided or amendable, though a mifnomer of the plain- 
tiff or defendant be fo. Bridg. loo. 2 Lev. ,117. But 
as to the word certify inftead of verify^ the Court held it to 
W to the fame purpofe, and well enough. 



Term. San£l:. Trin* 

II Geo. II. InC. B. 

Cafe 145. Trevct vetf. Angu«4 

lAadefeatiBce T^RIS was an aaion of debt on a bond, dated tk 

to t bond, It II I ' ^^ 

not ntceOary to -M, 4Ch of Junt^ ^l^J* *0t 8o/» 
cccite chc bond* 

After oyer of the bohd and conditioiH irfikk was to fxf 
40A and 20A on the 15th of Decnkkt fhm mnt^ fW de- 
fendant pleads, that on the 12th of Manhf 1729* tbei^ ' 
being but 40/. due on the did bondy the plaintiiF did co* 
venant, that if thf defendant did pay 5 x« in the poUnd on 
the 25th of December next for every 20/. due to the fi^n- 
tifF from the defendant, and fo at the fadic rate for every 
greater or lefs fum than 20/. on or before the 25th of D^ 
cember next, then the plaintiflF ihould and would accept the 
fame compoGtlon of 5/. for every 20x. in full difchat^ge of 
nU fums of money as then were or on the faid 25th of 
December ihould be due from the defendant to the phun* 
tiff, and that on payment of the faid fum of 5/. in the 
pound, or 5/. for every 20/. to the platntiiF, according to 
the intent of the faid deed, then the (aid deed (hoUld be a 
releafe to the defendant, tP be pleaded or |;iven in evi* 
dence. 

That on the nth of Marchi 1729. (he Was not in- 
debted more than 40/. and then (he tendered lo/. which 
was 5/, in the pound, which the plaintiff refufed to aC^ 

ccpt. 

The 
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The plaihtiffdemurs, and (hews for caufc, that the defendant Tjiitetv. 
did n©t fliew that fee waa ftill ready to pay. 'r Jf , 

Serjeant Wright for the plaintiff infifted, that this was [ 5^9 ] 
no defoazancG^ but a covenant } Fot, *-; • " "n 

. Firft, It has no relation to the money due upon the 
bond; for although it faith by way of recital, or fuppofal 
rather, that money was due from the defendant to the 
plamtiff, and the defendant avers, that (he was indebted by 
bond in 40/. and intereft, and all but 40/. was paid to 
the 1 2th of March f ^1^9* 7^^ the words of the deed are^ 
not if the defendaqi payr $s* i« thi pound for every 20 s< 
due to the plaintiff from the defendant ^ and fo at the fame rats 
fifg^fY^Of^remteK or lefs fum than 20%.s-on ^r- before the ^j.tA 
,tf December, the plaintiff fiould-and vjouU oficept the fame 
in difcbarge ofalljums as then were or on the 25/A j/" December 
flmiU^% dtkfiimht^^ 

S<l;tj^t^e^Jd##4iaii[||K>iil6)f.'th^ the pound ihbuld 

he. pai4 iwt;ifiwr it^ ,(iwri klf^h<ir«^fc^ 
fun[i^.of i^Qiiey A^oi^ld ^djue tp ,^ :pj»ii)iif from' the de-» 
fepcbmt^ tjic %^![>i Dec^nJffrnt^X^s, -.. -. ' 

^SiS&Sfflt'/ti h to be ar'eleafe on payment of the money J 
inii^Aiciu^^ tender aiidrcfufiL may be equivalent to pay* 
pieilvSnjr&e covenant^ to accept thb compoGtion, his non* 
acScpfiifl&* li? i Weach of his coven^'nt,*but'iib^^ I 

fd8d^'lft|i^mehL '^^ " 

•"''■^'•4 ■ • • ^ ■ ^ ^ .. *- • 

oXhildlyy She Iheuldiiave pleaded it with a^ Uncorepri/t\ 
for: aluhough a t6nder.lof a collateral fum being made, if it be 
refufed, need ncJt be pleaded with an ITncore prift i yet , 

whca Afc payment is to be of a lefs fum in lieu of a ^eater, 
it-ought to be fo pleaded. 

Sut it was recommended to the' parties to agree this 
mattelTy it beiiig hard, when a compofition Was agreed to 
hy^e pbsatiff^ diathe (hoifId'«o^ u^n^the defendant for 
die whole debt. 

iToL. II. L And 
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And on the other fide it would be hard thlt the pfauntitf 
jfhould lofe the 5/. xti the pound, which the defendant ten^ 
dered, though (he hath not brought the money into Courti 
il this be neceflary* 

But the plaintiffnot complying to any end> now the laft 
day of Trinity Term, on the 21ft of ^«w, 1738- ^ ^^^ 
Juftice delivered the opinion of the whole Court for the 
defendant ; and gave the reafons in anfwtr to the objecHoit 
ihade* 

Firfti This IS a defeaisatidt to thb bottd, and fuffidendy 
relates to it ; for it is not neceflTary to tecite the bond, any 
more than where a power of revocation is inferted in i 
deed s a revocation by a fiibfeqUetlt deed is good, thou^ it 
doth nbt recite of mention the pdwer, or in direft words 
refer to it. 10 Co. 143, 144. Scroofs cafe» 

They alfo held, that it was not neceflary in this cafe td 
plead with an Uncore pri/fy or to bring the money into Cotfrt* 
£!^ Lit* 267* 9 Co. 79^ i. Cro. EL 755. M§% %6* 



Cafe 245. Matlem v€rf. Blngloe ^ Ux' t^ AV. 

Intr, Trill, 1 1 Geo. 



InCB- 



A ptpift may 
^evtfe bii eftitt 
to be fold in or« 
dsr to pay money 
iwhich he owes 
t>ther papiftty 
fiotwithftaodJRg 
the ftahite 

t,^% £4^ Abr. 



TilllS was an a£l:ion of ejeftment on the demife of 
John Marjb and John Amyas^ of a meffuage, gaident 
orchard, 100 acres of land, and 100 of meadow, and 100 
of pafture, in Woodrifwg in the county of Noffolk^ made <m 
the loth oi Apriiy 10 Geo. for fixteen years. 
(fi6. pL s6. S. C. Infra p. 66S* 

At the affizcs at Norwich^ on the a6th of July laft, 
before Chief Juftice Raymond^ a fpecial verdidt was found 
to this efFefk : 

John Bedell was felfed in fee of the premiflci in queftion 
on the I ft of February^ ^1^1 • and was a papift^ and died 
fo fcifcd on the 28th oi February^ 1707, 

That 
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^at George Bedell his brother and heir was born, on Matlimv. 
the i^ oi Augufty 1683. and was under the age of eighteen 
years at the time of making the a£k for the further pre- 
venting the growth of popery, attd of the age of twenty- 
four yeirs at the time of his brother's death; on whofo 
death he entered into the pfemifies as heir to hiB brother^ 
but was a papift, and continued fo to his death, and 
aerer took the baths, nor fubfcribed the declaration, 30 
Car. %. 

By will, ialed the 9th of Augufiy 1715, tieorge Bedell 
ikvifes the lands and tenements in queilion to John Marjb 
and Jeim ulmjas and their heirs, to the ufe of them and 
their heirs, en truft thit they in the firft place, by an^ 
out of th« rents andjprofits, or by mortgage or fale, Isfc 
raife money fufiicicnt. to pay all the debts he iliould owe 
It his deceafe to John Marjh^ and all his other debts and 
legacies and funeral charges, and the charges in executing 
thetrufts; then to pay 150/. a year to his {Act Elizabeth^ 
Wife of John Mdtleihi for her life^ and 45 /• a year a-piecc 
to his fifters tfabella and Mary for their lives ; and fubjeft 
to thefe trufts (hall permit Robert^ fon of John Matlem^ to 
receive the reCdue of the profits of what remains unfold 
till the age of twenty-one, and then fhall convey to Robert 
Matlem and his heirs; and died on the 19th of Augujl^ 
1715. 

T^t {bur days before his death, Elizabeth^ wife of the 
defendant John Bingloe^ who was his fifter and next of kin^ 
and % proteftant, entered and took pofleflion ; that after his 
death Jelhn MarJb and John Amyas the truftees entered, and 
demifed to the faid Robert Matlem the plaintiff for fixtceft 
years, whom John Bmgloe and his wife oufted ; and upoik 
this demife he brings his ejeftment. 

The general queftlon was. Whether George Bedell, being 
under eigliteen at the time of the making of t^Ae ftatute 
ti {^ 12 jy. 3. c. 4« attaining afterwards his full age, and 
not taking the oaths or qualifying himfelf as that ftatute 
requires, could make the devife to thefe truftees who are 

L a pro- 
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Matlzm v. protcftants, upon truft for payment of debts aiid legacies^ ^d 
afterwards for Roberi Matlem a proteftant. 

And as tb that point it was argued by Serjeant Wrigbi 
for the plaintiff, that a papift, notwithftanding the ftatute 
II tsf 12 W. 3. is enabled to difpofe of his eftate by 
wiU. 

Infra p. 671. He hath the freehold in him, he is feifed, elfe he could 

not convey; and as he may convey by deed^ fo he may 
Ukewife devife. 

• It IS true, if he devife to a papift, fuch devifee is difabkd 
by that ftatute to take, for the devifee muft take by pur- 
chafe. 

So if he devife to proteftants in truft for papifts, or to 
raife money, or pay legacies, fuch truft or legacy would 
I P. Wmi '1 ^ ^°^^ » ^"^ *^^ ^^^ ^^^ ^^^^ °^ ^^P^'' ^^ Ratcliff. 

And in Ea/ler Term, on the 13 th of May , 11 Gfo. judg- 
ment was given for the plaintiff by the whole Court. 

And Chief Juftice Jfll/es gave the reafons of the judg- 
ment, viz. That though George Bedell was under eighteen 
at the time of the making of the ftatute iitiilW.l* 
yet after profefling himfelf a papift, and not taking the 
oaths, he is difqualified as well as other papifts ; yet the 
difability incurred by this ftatute is very near the words in 
id) St. 1 Jae. I, the ftatute i Jac. {a) which do not prevent his having or 
being feifed of the eftate, and confequently he may difpofe 
of it 5 he may take any pcrfonal legacy or gift, fo that he 
^ cannot be rcfembled to a monk, &c. He may bring waftC| 

nay he may take a real eftate fub modof lie. he takes for the 
benefit of his proteftant heir till he conformsy and for the 
benefit of himfelf when he conforms. 

The inheritance muft be in fome body, it. cannot be in 

the King, for it is given to another -, it cannot be to the 

next of kin, for he hath but the rents and profits j it cannot 

(i) Siptt p^ be in his heir, for nemo ejl hares viventu\ Tl^ornby (*) and 

^^' Fleet' 
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Fketvxod on the ftat. i Jac. i. and Hob. 73. on the ftat. (^i) Mathm v. 

3 Jac. I. (hew that they who were papifts were feifed, not- , . « ^^ 

withftanding thofe ftatutes ; and claufes which give papifts 1. c. 5. 
.adlions of debt and wafte ftrengthen this conftru£iion. 

Befides^ it feems moft agreeable to the intent of the le- 
giflators^ which was to encourage the bringing papifts* eftates 
into the hands of proteftants, which is beft done if they may 
devife or convey to them. 

As to the tnifts upon which this eftate is devifed, the 
annuities and legacies are all to proteftants, and the re- 
mainder is to Robert Matlem z proteftant. 

But it was objeAedi that if a papift can devife his eftate 
to be fold for payment of debts, he may run in debt to , 
papifts, and fo fell his eftate from his proteftant kin. 

But it is not found that any debts are due to a papift, 
and it ftiall not be intended that they are fo ; it will be 
time enough to confider this when it comes to be the 
cafe. 

But a papift may fell his eftate and give the money to 
papifts ; Why may he not devife it in order to pay what 
.money be owes them ? 

Judgment was given for the plaintiff. 



Matxavas verf. Adlam and Brown. In C B. Cafe 247. 

THIS was a Scire Facias againft the defendants on a j„ ^^ ^^^y^ p^^. 

recognizance of bail for Jaron Laws, wherein they °" * iccogni- 

° ' «ance of bail,thc 

arc bound to John Matravas the younger in 02/. on con- defcndtnti dc- 

, , / o ^ murred, beciafe 

dition, that if the faid John Matravas recover againft the it wsu not fuffi- 

faid Aaron Laws, and he did not pay, t^c. they ftiould that the ph^n-' 

render the defendant, or pay condemnation •, then alledges, pcTfon*io*!^hom'^ 

that although the faid John Matravas the younger, by the '***y ^^^'^ 

name of Alatravers, recovered judgment M* 10 Geo. 2. *>«'<* nocaufeof 

againft the bM, Aaron Laws 80/. and 15/. 10/. cofts, and Barnes 431. 

L 3* had ^* ^' 
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Matbatai «. had not been paid, yet the defendants tad qot rendered, lit. 
The defendants demuif. 

[ 574 ] A"^ Serjeant BfiJlM infifted, firft, That the bail was not 

liable, \>ecaufe the recognizance i$ to Join Matravtrs the 
younger, and there is no avermenti that the plaintxfT in the 
a^ion, nanied John Matraurs without addition, is the lame 
perfon. 

Secondly, |f there was an averment, it would not help,^ 

any more than if Edward figns a bond, and is fued by the 

llVr^^S4^ name. of Edmund^ which is his true name, to izj Ednmni 

by name of Edward^ t^c. became bound, tic. Cro. EL 897^ 

(0) Codb. %%%. 2 Cro. 640. {(i) Lut. 894^ 805, 
f 4I9. %S6* S, C« 

Sed non allocatur \ for here is a fufficient averment, and ft 

is not like the cafes cited \ therefore judgment was givsz^ 

for the plaintiff^ 



Cafe 248. Moravia verf. Sloper & al*. In C, B. 

Injafttfytng 'TT^HIS was an a£lion of trefpafs fpT an aflault, battery 
aVofan?n^. "^ and f^lfc imprifono^cnt, 

rior Court, ic it 

ytcciTary t» fhew, that the precept levied wti within the jurifdidion of the Court, s Ld. Rajtt. 

129* 4 ]pttrr. »]09. Cowp. 18. 

The defendants as to all but the aflault and imprifontngt 
and detaining in prifon twenty-eight ^ays^, pleaded Not 
guilty. 

As to the aflault, imprifoning and detaining in prifon 
^wenty-cight days, the defendants plead, That the borough 
of Devizes is an antient borough, and on the 9th of Maj^ 
1735. at ^ court holdcn for the faid borough vrithin th^ 
jurifdiftion of the faid borough, before the Mayor, Recorder^ 
and three Councillors of the faid borough, by virtue of letters 
patent of King Charles the Second, dated the 5 th of June 
in the 15th year of his reign, James Batten levied a plaint 
againft the plaintiff of \ plea of trefpafs on the cafe, ft> 
^s damage of 40 /. and prayed procefs \ ai^4 thereupon at 

<h« 
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die fame court a precept iflucd to the bailiffii and ferjcants *^»avia v. 
9t mace of the courts commanding them to take the plain-^ 
tiff, and to have his body before the Mayor, Recorder, and 
three Councillors, at a court to be holdcn on Fri^/jj the; 6th 
pf June next J which precept on the j^th of May^ J735« 
ilforefaid, was by William Salmondy attorney of the plaintiff r .-^ 1 
James Batten in the faid fuit, and at the requeft of Jam^s 
Batten delivered to James Williams and Jan^es farter, two 
pf the defendants, ^ho with the other defendant Roiett 
Slopery arrefted the plaintiff, and detained him for the faid 
. twenty-eight days, till at the court on the 6th of June fok 
^wing, holden before the Mayor and three Councillors by 
virtue of the faid letters patent, they returned the prccejt 
4uly executed, iJ^rhich is the fame aflault, l*lc^ 

To which pica the plaintiff demurs^ and thc^ defepdanta 
join in demurrert 

And for the plaintiff it was in(iiledf thiit this plea la 

ai. 

For firft. It doth not (hew, that the matter for whfch thift 
precept was levied was within the jurifdiftion of the Court i 
and although the officer ( i ) may be excufed w]\p is bound ta 
obey the precept, although the matter be not alledged ta 
be within the juyifdiftiop, i Lev. g^. yet the plaintiff in tbe 
a£tion, and Sfoper who is ^ ftranger, ought to fhew it* 
3 Lev. ao. 143. X Fent. 369, a Mod. 29, {a) 195, ^^j , Trmmi, 

And if the plea is iU as to one defendant, it is fb to all, 
if they join in pleading % and fo it was holden in th^ cafQ • 
between Richard and Bowler, 3 JF, to' 4f • 

And by the Court the plea b iU for thai caufe, and wasb 
fo determined in thi^ coi^rt Tr* 8 Geo. 2. and in the qafe of 
Cwjn and Pool, 2 Lut. ij^Q* The reafo^s are,^ 

(1) It W9^ de(^r9\ined in the cafe of s^^ion arofe out of th* jurifdi^lion of* 

fUgiimfin V, Sbtif reported, fupra p. the Court, by whofc p^Qpcft \ifi> w^X 

IJ3. That an officer was chargeable taken. 
i^ r^ifi efcape of a perfon, where the 

t* 4 r««. 
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Moravia «►. ' Firft^ That the plaintiflF might not know the extent of tl^c 
Jurifdi^ion^ but it i^ his default to fue where he knows net 
the j-urifdiftioii, when he may fue in courts dbovc. 

Secondly, The defendant may plead to the jurifdi£Hon of 
the court, but that is not an adequate remedy; and that 
i- - this plea is likewife ill, becaufe it does not appear that the 

E 57^ ] Court oi Devizes had jurifdi<aion in pcrfonal anions. And 
this is bad even in refpeft to the officer, for it muft have 
been (hewn that the juftice of the peace had authority in tlie 
matter* 

Thirdly, There was a Capias^ although no fumnions or 
precept, i Feni* 220. 

Judgment was given for the plainiiiF. (2) 

(2) It is laid down in the cafe of jurifdiflion of the Coart^ the defendant 

Tru/cott V. Carpenter reported in 1 Ld. in the inferior Court ought to plead 

Raym. 229. , That neither the officer^ it; and if he does not, the affair of 

nor the party ^re bound to take notice, the jurifdidion i^ over, and he ihall 

whether the caufe of adlion arofe out not take advantage of it in any colUi- 

of the jurifdidlion of the Court. For tcral adion againft the plaintiff, or 

if the caufe pf atftion arofe out of the the officer who executes the proceis. 



Cafe 249. Reafon verf. Liflc. In C. B. 

intna6»ionof fTp H I S was an aftion of debt on the ftatute c Am* 

Jf bt upon rhe I . 

ftamtc 5 Ann. X f. 14. OH five fcvcral ofFenccs againft that ftatute. 

<;. 14. -for keep- 
ing fnd uftog a dog to kill the game, it is nccciTary to ihcw what fort of dog it was. 

The firft and fecond counts were, That the defendant 
ufcd an engine called a gun. 

The tliird count was, That the defendant kept and ufed 
a dog to kill and deftroy the game, not being qualified by the 
ftatutes of this realm fo to do. 

The fourth count was, that the defendant expofed to fale 
an hare, not being intitlcd to the faid hare under any pcrfon 
qualified to kill game, 

. . . The 
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The fifth coant was. That the defendant cipofed a phea- ^\^^^ ^* ♦ 
iant to. fale, not being intitled under any perfon qualified to 
JdU game* 

After VTil debet pleaded, a vcrdift was found for the plain- 
~tiff and damages. 

And now the defendant moved in arreft of judgment, and 
took feveral exceptions. 

Firft, That it does not appear on which count the damages 
arc found. 

Sed non allocatur \ for it is frequent when feveral counts T C77 1 
^are i^ a declaration, that damages are given more or lefs Suprap.5i4. 
than di^ fum in any one count, and yet holden well. 

Secondly, That the two firft counts are for keeping or 

'uGng ^ gun, whereas a gun is not mentioned in the ftatute. 

i,$e4 non allocatur ; for if he had been charged for ufing a gun 
to deftroy the game contrary to the form of the ftatute, 
this after a verdid had been fufficient ; for the ftatute faith, 
if any ufc tunnels or any other engine to deftroy the game ; 
and after a verdift for the plaintiff the Court muft intend, 

* that the jury thought a gun an engine to deftroy the game ; ^^ ^^ 

and fo it was refolved in this Court between Blew'tt qui tam^ 5*5* 

^ ^r. ver. Needs. 

But here the declaration faith that the defendant ufed a 
♦^certain engine called a gun, which is not fo ftrong as the 
cafe of Blewit and Needs. 

Thirdly, The plaintiiFdoes not alledge, that the defendant 
was not qualified by the laws of this realm, but that he 

-was not qualified by the ftatutcs of this realm, and a perfon 
may be qualified by law to Hunty though not qualified by 
the ftatute law; which is in the negative, that not having 

~ fuch an cftate he fliall not be qualified. 

Sed non allocatur ; for the words may well import as much 
as being unqualified, or not qualified* ^ 

Fourthly, 
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|liA«oif«, Fourthly, That in the third count the phinriff dedtreSt 

that the defendant kept and u&d a dog to kill the gamci 
without faying what fort of a dog; it might be a maftiff 
dogi 9r lap dog, which might chancy to kill ganae } and 
the (latute, 5 Antuty c. 14. upon which thijt a£lign is founcl* 
^d| mentions oxAy greyhoundsj fetting dogs and lurchers. 

And therefore the adlion for the penalty given by this lU- 
tute ought to conform to it^ and (hall not be extended b? 
equity, being a penal law. 

r 578 ] And though the ftatute 22 isf 23 Car. 2« cap. 2;. mexK 

tions dogs generally, and that be confirmed by this fta- 
tute, yet it doth not give the penalty of 5/. to every thing 
forbidden by that ftatute, wherein the penalty is 20/. only. 
And pf this opinion was th^ whole 9^ujt% 

Fifthly, It was excepted, that the two taft count* aBedge 
the fads againft ^e form of the ftatutes ; whereas there is 
but one ftatute againft expofing hares, iic. tp fale^ 

But the Co\irt took no regard to this e^ception^ for there 
are feveral aAs about hare^, i^c. And the ftatute 9 Atin^^ 
€. 25. relates to this matter. B\it fo^ the four^ exception 
the judgipci\t was arretted. {\) 

{%) In the cafe of HBoker v. Wilks has not the word bouni% and the woidt 

(which was an a£tion of debt upon other engines comi^ng after tunnels^ tic. 

the flat. 8 G#0^ 1. c. 19. for ufing an are applicable only to inanimate chiogs. 

hound to deftroy game) after a verdi^ And that, being a penal law. cou^ 

for the plaintifi*, the judgment was not be extende4^ ^Str. i^^6^ 
firre^eda bcc^ufe the Hat. 5 Ann. c, ^, 



Cafe zso, Fj^woet vcff. Strickland © al\ In C. B^ J^iti:, 
yafgh, XQ G«o. ?, Rot. 383 and 384. 

night of CoB^ ^'TT^HIS was ax^ aftion of tT^fpafa for cha^a^ the plaiiji-* 



\ 



Zi Common -** P» ^ cattle. 

gfTwUrj 

will aot kinder the lord^ inprorement by 

il th« ptaox^ A Veat. 54. a ¥^)u 59Q S. C^ 



•f Turbary 

will aot kinder the lord^ inprorement by Jnclofuiey if hf Inxn fuiBcifnt com9(Ni foi the toMUtt 
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The defendants plead that the defendant Strickland Is j^^^^^^^^^;*^ 
lord of the manor of S, in which are feveral large waftes ; 
fhat he improved 700 acres of one of thefe waftes called 
Btew-CqftW Common^ leaving fufficient common for the te- 
nants of the faid manor 5 that the plaintiflF put his cattle 
nto the part fo inclofed ; and that they with ^ dog chafed 
them out| which is the fame, t^c. 

The plaintiff replies, That he is tenant of the manor and 
hath right of common of pafture for all commonable cattle 
levant and couchant on his tenements there in the faid 
wafte, and likewife the plaintiff hath commoji of Turbary 
in the faid wafte^ fo that inclofure is unlawful, 

The defendants demur, and fhew for caufe, that the re« 
plication was double, and doth not deny or confefs that 
fhere was fufficient common left. 

As to the caufes fliewn for demurrer, they are of no re • f 579 3 
gard ; for the replication means not to infift on double mat- 
ter ; but the mention of the right to common of pafture Is to 
introduce the claim of common of Turbary, which is infift- 
ed on as an argument why fuch common oi pafture is not 
within the ftatute of {a) Merton. ( i ) («) St.104 

Heft. 3, ^> 

So the whole queftion Is, Whether a lord can improve a 
common by virtue of the ftatute of Mertorty where a man has 
common of pafture and common of Turbary in the feme 
V^afte ? 

It Is certain that common of Turbary or Pifchary is not 
^ithin the ftatute* 2 Inft. 87. 

But here the afllon Is for chafing cattle put into the 
vrafte to ufe his common of pafture ; then although the fame 



(1) The following are the words tantam pafluram habeant, qaantam 

cf the ftatute. " Ita provifiim eft et fufticeric ad cenenn.eiS^a fua, ct qiiod 

conceirum, quod quicunque hujufinodi habeant liberum ingreflum et egreiTam 

feoffati aftifam nove diffei^oe deferant de tenementis fais ufque ad paAt^^MQ 

de commana pafture fue, et coram fiAa^, tuac ii^dc fiat coqtei^d«** 
jtti^ciariis recognitum ftteritj Quodi 

j)huiil|aF 
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FAwctTtf. plaintiff has common ofTurbaff, that will not hinder the 
lord's improvement, for they are diftin^i rights. And in /£/• 
1 1 Geo^ 2. judgment was given for the defendants by the whole 
Court, 



Cafe 251. Pardo verf. Fuller. Ih C. B. 

In an adioo on ^IT^ HIS wa^ an a£lion on a promiffory note againft the 
:rS?U« -*• indorfcr. 

iadctfer, there 

eaght to be cfidence of a demand npMi Hm diiwcr, but that it t.faft to be left to tht jory* 

At the trial before Chief Juftice WUIes at GuUdhall it was 
doubted, whedier the plaintiff ought not to prove a demand 
upon the drawer before the adion was brought ; the matter 
.of proof was \dk to Ac jury, whether a demand was madcj 
or not. 

X^Bo'l ®" ^ motion for a new trial, Judge Forte/cue mentioned 

die cafe of Davsei and Mafon^ 1 Geo* a. in the court of Com- 
mon Pleas, v^herein it was agreed by the Court, that there 
ought to be a demand upon the drawer, for the indorfer un- 
dertook conditionally only if the drawer did not pay. 

Indeed if a note be forged, Chief Juftice Holt held the in- 
dorfer liable, though no demand. 

And indeed no demand can be, for when a note is forged 
there is no drawer. 

So on a note payable to a man or bearer, no demand need 
be from him to whom it is made payable. 

But ^ new trial was denied, for the evidence of the demand 
wad left to the jury, who were the proper judges of that fad, 
and knew beft the courfe of dealing, (i ) 



(i) It is determined, in the cafe of p. 669. which examines and reconciles 
Hejlin y. JdsLm/Qiif reported in z Burr, the guthorities upon the iubjedt^ " that 

CO 
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S^9. 



Anonymous. 



Cafe 252. 



rir^ HIS was a motion to amend the declaration delivered, pr^H^Latihi 

inftead ofVic^ 
comitibus Load^ 
praeiphma ^Mt 
wai holden imendable tfter verdid. Baraes 484. S. C* 



JL and the award of the Court thereon. 



Lond* was in the margin, the fad was laid at Tame in the 
county of Oxford^ but the award of the Venire was to the (hc- 
riffs, and went to the IherifFof Oxford^ and was tried by a 
jury of the county of Oxford \ and after a vcrdift it was in- 
fifted that this was a mif-trial; for being laid in London (for 
London is in the margin) and the award of a Venire being to 
flic (berifis, there being but one {heriff unlefs in London^ it 

muft 



to endcle the indorfee pfan inland bill 
<>f exchange to bring -an adlion againfl 
the indorfer, open failure of payment 
of the drawer, it is not neceflary to 
make any demand of, or enquiry af- 
ter, the firft drawer.** This point had 
been laid down differently in different 
books, owing to the dranuer of a bill of 
exchange being confounded with the 
maker of a promiffory note. Vide 
1 Ld. Raym. 443. Caf. Temp. Hardw« 
p. 32a. 2 Burr. 677, The dilHnc- 
cion fubfiflitig between them is thus 
clearly and fatisfadorily laid down by 
Lord Mansfield, hy y/Uom the law upon 
the Aibje^ now feemsto be fettled. 
** The law is exaflly the fame, and 
fully fettled upon the analogy of pro- 
fvjfory moUs to hills of exchange; 
which is very clear when the point of 
rtfemblanc€ is once fixed. While a 
promifTory note continues in its origi- 
-Hal (hape of a promife from one man 
to pay to another, it bears no fimilitude 
to a bill of exchange. fFhrn it is /«- 
ikrjed, the rejtmblance begins ; for then 
it is an order by the indorfer, upon the 
maker of the note, [his debtor by the 
note) te pay to the indorfee . This 19. 
the very definition of a bill of ex-"" 



change. The indorfer is the drawer ; 
the maker of the note is the acceptor; . 
and the indorfee is the perfon to whom 
it is m^de payable. The indorfer on- 
ly undertakes, in cafe the maker of the 
note does not pay. The indorfee u 
bound to apply to the maker of the notes 
he takes it upon that condition i and 
therefore mufl, in all cafes, know who 
he is, and where he lives ; and if, aftee *> 
the note becomes payable, he is guilty * 
of a negle£l, and the maker becomes 
infolveni, he lofes the money, and can- 
not come upon the indorfer at all. 
Therefore, before the indorfee of a pro^ 
mijfory note brings an a6Hon again ft the 
indorfer^ he mull ihew a demand, or 
due diligence to get the money from 
the maker of the note ; juft as the per- 
fon to whom the bill of exchange b 
made payable muft fhew.a demand, or 
due diligence to get the money from 
the acceptor, before he brings an a£lioa 
againft the draujer.** % Burr. p. 676. 
This point refpe^ling the indorfee 
of a promiffbry note received a fimilar 
determination in the cafe of Syderhottom 
verf. Smith. 1 Str. p. 649. and ia 
the cafe of Collins v. Butler, % Str. p. 
1037. 
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AitoMTMovtt muft He intended to the {h6nffs of London J and then the IheriCT 
of Oxford had no authority to retuni the jury. 

But by the Court the vmari was amended, for by the ftatute 
8 H* 6. c. 15. a kttrr too little or too mui:K is amendaUej 
' and an awatd/cCthe Court may be amended. 

[ 5&t ]. Sof^/comiti Land. Pracsptmus iikfj in&e^Ld of yicecomiiihtffLon^^ 
Pr4tclpimtu W//| was amended% 



Cafe 253. Green and Bridget his Wife, Relid of Tho- 
mas Dobfon, verf. Roe« In C. B. 

fnaow«rt»»eptei TN dowcr, the defendant pleaded that Tho. Dob/on was 
pf leOWr for ycm ^ feifed in fce, attd made a leafe to John Caudte, but did not 

oaght no» »o ' . 

ke received af'er (hcw when fcifed in fee, or that the term was afiigned to him i 

pUainojudg. . , , c 

mtnx for tbe de- fo It might be after coverture. 
lD»ndaQt« 

Vd 1 Ld After judgment for the demandant, John Caudle^ dadming 

RajiD.»93* by leafe for years from Thomas Dobfin^ father of the dcman<« 

dant, prayed to be received. 

Serjeant Prime infifted, that judgment for fcifin oufted the 
leflee, and he could not falfify the judgment till aided by the 
(4) St. 6E4w. ftatute of Glo. r. 1 1. {a) which extended only to recovery by 
liC. II. default on collufion. 

But this was helped generally by the ftat. 21 H. 8. c. 15* 
Vide Cr§. EL 564. Noy^ 65. S, C. 3 Leon 168. Winch 8o* 
I Lill/s PraB^ Reg. 66^. Termor was received. 1 Salkk 
291. 

The writ of feifin requires delivery of aAual poflefllon, fd 
does livery, and confequently the leiTce will be oufted* 

Serjeant Draper^ contra^ Firft, This is not a cafe within th< 
ftatute of G/f. 11. which extends only where judgment is bjr 
default, or on render, or Nient dedire, 2 Injl. 323. and not to 
' feint pleader. 

3 Thch 
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*l*hcn the ftatute 21 H. 8, e. 15. only enables the termor C«tiN «r. 
to falfify, as leffcc for life might after judgment, which fliews 
that it mull be after judgment \ and tenant for life after reco* ~^ 
very may falfify by entry, by a£lion, or by writ of difccit* 
/s N. B. 97. c. 

Secondly, the ftat. 2 1 //. 8. c. 1$. enables to falfify only [ 58a ]* 
after judgment 5 the cafes Cro. EUz. ^c. were on judgments 
by default, which was by virtue of flat. Glo^ it. 

Thirdly, Thisis a dilatory plea, i InJ. 321. and therefore tiot 
to be received by the. ftatute 4 £^ 5 ^nn. c. \6. /. 10. It is 
in the nature of a plea after Darrein ccniinuame^ and a partf Boil. Ni. Pd» 
can have but one fuch. ^'*' 

FourAly, The plea ought not to be received ^tfaout an Af- 
fidavit to verify it ; ^or tenant in dower cannot counterplead^ 
nor Can he (hew te^ee paid. ^ Rol* Ab. 444.7^ if 7* 

The Court. No roceipt could be by common law ; by the 
ftat. Gh. receipt of lefTee is allowed only on judgment by 
default 9 but here was a plea, and judgment for the de- 
mandant, only ftaid by the Court till this matter was confi*- 
dered. 

By the ftat. 21 H. 8. r. 15. the remedy given is after 
judgment, and the termor is enabled to falfify, as lefTee could 
Ao fo, which Was not by receipt, for he might falfify the re- 
covery. 

But this Is not properly a dilatory plea j fo the Icflcc was 
tMt ^idmitted to be received* 
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Cafe 254. Cockerel vetf. Armftrong l^ al. In C. B. 

k^itiS*^ 'TpHIS was an aftion of trcfpafs for taldog^ and im* 
claimed out of X pounding a gcIding at Scarberoughm 

IX, tlie plaio6fF 
can&ot reply 4e 
ntgrnridfuJI frtfri£,^ii^w»ifkt to trtferfe the right. 



The defendants pleads that the place where the gelding 
taken is called fTeapnefi, containing 1000 acres in Scarhf 
roughs of which the bailiff and J^urgefles' of Scarhrougb were 
feifed in fee^ and that the defendants as .their fervants, and by 
their command^ took the cattle dam^ge-feafant. 

To wluch the plaintiff replies de injuria fua proprii gene- 
rally. 

To which the defendants demur« and ihew for caufe^ that 
the plaintiff did not traverfc. * * 

And judgment was given for the defendants. 

Firft, Becaufe feveral things are J)ut in, iffue; which is t 

teafon in Crvgate^s cafe, 8 Co. 67. b. 

« 
CldBeodl. loS. Secondly, Becaufe where intereft is in land, or claimed out 
Cro. Elii. 539. of land, the plaintiff cannot reply de injuria fua propria^ ( 1 ) 

Cro. Jtc. 115. 

599* 1 Lev* 307* % Sainid. 294. S. C. 1 Show. 310. i Ld. Raym. 640^ % U. Raym. t^%i* 



(i) The prefent cafe falls not only another^ claims any intereft in the land* 

within the reafon, but within the or any common, or rent going out of 

words of Crogate*s cafe ; where '* it the land, or any way or paffage upon 

was refolved, that when the defendant the land, &c. there 4V injuria Jua ff- 

fMk kis own right, or as a fervant to pria generally is no plea. 8 C^. 67. 
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Sir Archibald Grant verf. J. Gordon Armiger. Cafe 255. 
In Scacc. Hil. 8 Geo. 11. Rot. — 

THIS was an zQion of debt on a bond dated the i ith Defendant being 
of Novenibir 1730. in the penalty of 12,000/. j the de- l^^tini^ '^ '^^ 
iendant after oyer of the bond and condition, which was to ^""^ ?^.'^°P^/!' 

* ' and plaintitf be- 

pay 6963/. 3/. 3 J. on the 15 th oi May next, pleads, that ing indebted to 

before the making of the faid writing, v/z. on the 1 1 th of No^ 500 /. it wm 

vmber 1730. William Gordon, Bart, was indebted to the jg^^^httTn'" 

nlaintiffin the fum of 6963/. 3/. -xd. and Sir Archibald confideration 

' , :^ J J J plaintiff would 

Grant the plaintiff* was indebted to the faid Sir William Gor- forbear and gire 

don (co-obligor in the faid bond with the defendant, who was for t*he^ 7000/. 

Ufl fon) in the fum of 500 /. received to his ufe ; and being J°[ifi"g°de! 

fi> indebted eodcm die it was corruptly agreed contrary to the *«ndant would 

K'vc a receipt 

ftatute {a) of ufury, that the plaintiff fhould forbear and give and oirchargo 
day of payment for the faid 6963/. 3 /. 3 J. till the 15th of The^comt^'di. 
3ftfv followine 1731, and that for fuch forbearance the plain- tcrmincd ihitit 
tiff, without any payment, fatisfaftion or account, fhould have rious c .ntract 
and retain to his own ufe the faid 500/. then due, and Sir ^, c. x6. 
tyUliam fhould difcharge him thereof ; and for ftQuring pay- 
ment of the faid 6^6^ I . 3/. 3 J. Sir William and the de- 
fendant (hould give the faid bond •, and that in purfuance of 
fuch corrupt agreement the plaintiff gave day for payment 
of the 6963/. 3/. 3 J. till the i^thoi May^ and Sir William [584] 
and his fon the defendant did execute the faid bond, and Sir 
William difcharged the 500/. giving a receipt acknowledging 
the payment of it, and difcharging him from it, which with- 
out any payment, fatisfa&ion or account, the plaintiff (lill re- 
tains to his own ufe, which fum of 500/. exceeds the rate 

ol 5 /. per cent, per ann* 

'• 

The plaintiff by his replication traverfes the corrupt agree- 
ment, and iffue is joined thereon \ and at a trial before Chief 
Baron Reynolds, on the 27th of January 173 — . th£^ jury 
found fpecially, that before the making of the faid writing, 
viz. on the nth of November 1730. Sir William was iii- 

VOL. IL M debtcd 
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Gbamt v. 

GOIOOK* 



debted to the plaintifT in 6963/. 3/. '^d. and the pisuntiflrto 
him in 500/. for money received to his ufe ; and being fo 
indebted) it was agreed between the plaintiff and Sir Wit- 
liam, that the plaintiff (hould give day for payment of the 
faid 6963 /. 3 /• 3</. till the 15 th of May next, and for for- 
bearing the faid fum for the time, and till the day laft men- 
tioned, the plaintiff, without payment, fatisfadion or account, 
fhould have and retain the faid 500 /. to his own ufe, and Sir 
William (hould difcharge him from it ; and that for fecuring 
the faid 6963 /. 3 /• 3^. Sir William and the defendant IhouM 
give a bond in the penalty of 1 2,000/. with a conditiDn uifufraj 
and at the fame time Sir William (hould affign to the plaun- 
tiff a mortgage of lands in Kent^ and two Scotch bonds, as a 
farther collateral fecurity for the fame fum; that in perform- 
ance of the faid agreement the plaintiff gave fuch day of pay- 
ment, and retained to his own ufe the faid 500 /• aad with- 
out payment, and the faid Sir William difcharged him of \t^ 
and gave him a receipt for it ; and for fecuring the 6{^3 /• 3/* 
3//. Sir William and the defendant executed the writing in 
the declaration, and Sir William affigned the faid mortgage and 
two ScotchhonAs as a farther collateral fecurity, and that the 
faid 500/. is above the rate of 5/./^ cent per annum \ but 
whether on the faid matter it was corruptly agreed prout^ they 
referve to the Court, t^c. 

[ ?8? 1 Upon this fpecial verdid; it was infliled that this verdid 

was for the plaintiff. For, 

Firft, The jury do not find the fame contraft which was 
pleaded. 

Secondly, The contra£l as found is not ufuriaus. 

As to the firft point, it was argued, that the contrafk found 
is variant from the contraft pleaded, which faith, that the de- 
fendant in performance of his corrupt . agreement agreed to 
give the bond on which the aftion is brought ; the jury find, 
that he agreed to give that and three other fecurities, viz. m 
affignment of a mortgage and two Scotch bonds. The contraQ 

is 
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IS intire, and the whole ought to have been (hewn, that the CitAvr^ 

^ . . r . . f , . t . COIDOH* 

Court may judge of it, and that a recovery or bar m this ac- 
tion may be pleaded to another a£tion which may be brought on 
the bonds af&gned. 

If the plaintiff declares in debt on cotitfafl for the fale of a 
horfe for 40/. and the jury find that the cdntra£l was for the 
fale of two horfes for 40 /• it is a different contra£l, 2 RoL 
. Jibr. 702, So in debt for 20/. if the jury find debt for 40 /• 
or two marks. 2 RoU Abr. 702. So in AJfum^tt for two 
things, if the jury find the undertaking was only to do one of 
them. 2. RoL 703. So if an ufurious contra£i i^ pleaded 
with one, and the jury find that it was entered into with two; to 
which it was anfwered, Modo ^ forma go^s to the fubftance of 
the pl^ only. Co. Lit. 281. 

As to the fecond point ; it was infifted that the contra£t 
found is not ufurious % for firft, it is not found for what tim# 
die forbearance was, but only till the 15 th of May\ and 
though the agreement is made on the 1 1th of November ^ yet 
the money being due before, it might be from a diftaift i\m6 
before the time hedged \ being after a verdiA does not af- 
certain any thing. 

If an agreement appears not to the Court ufurious, the Codrt f 566 ] 
will not conftrue it to be fuch. 2 Cro. 507. ^ Bnrr. S^i. 

If by miftake the money is agreed t6 be paid the day after, 
it (hall not be void. 2 Cro* 677^ Cro* Car. 501. i Sidi 
285. Fide 3 Mod. 35. 

It is but difcharging a debt, which is a thotc in a£liori, and 
imght never be paid ; and the ftatute faith, referiring or tak- 
ing above 5/. percent.\ here is no loan, arid tliere is 2 differ- 
ence between interejfe /ucri, and interejfe damni. Vide i Lut4 
174, Comb. 133. I &id. 421. And afterwards in Trinity 
Term 1738. Reynolds Chief Baron, Carter and Porte/cue 
Barons, contra Thomfon Baron gave judgment for the plain- 
tiff. 

M 2 
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DE 

Term* Sanft. Mich. 

1 1 Geo. II. 

Before the Commencement of this Termj on the 
Seventh Day of July ^ A. D. 1738. / received 
Letters Patent from the King appointing me 
Chief Baron of the Exchequer. 



Crfc 256. ^Speed, and Sarah his Wife, Adminiftratrix of 
Anderfon her former Hufband, verf Martin. 
In'Scacc. 



Where there it 
a Angle witneft 
tfsainft the de- 
fendant"! oathy 
this is not foffi- 
cient evidence 
Ut I decree. 



THIS was a bill to have a note of 30/. given by An» 
derfon to the defendant, delivered up, and an injunction 
to ftop the defendant's proceeding at law, and in the Spiritual 

Court. 

The cafe was this : 

Anderfon the infeftate borrowed of the defendant at fcvc- 
ral times 70/, for which he gave a note for 40/. dated in 
May ^732* and a note for 30/. dated in May 1735- On 
the 23 rd of July 173^. an account was fettled, and 20/. 
having been before paid and indorfed on the 30/, note, the 
plaintiffs infift that Anderfon then paid 55/. more, in full of 
principal and intereft on both notes, and the 40 /. note was 
delivered up, and the defendant not having the 30/. note then 
with him, he promifed to deliver it as foon as it was found, 
and gave a receipt for 55/, in full of both notes, and all de- 
mands. But Anderfon dying on the 20th of July followingf 

the 
2 
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die defendant puts the 30/. note in fuit, and then ftopphig ?['*^ ^' 
diat fuit proceeds in the Spiritual Court to obtain adminiftra- 
tion as principal creditor. 

By his anfwer the defendant fwears that on the 23d of 
July he received only 44/. in fatisfaftion of the 40/. note 
and intereft, which was delivered up ; and proves by one wit- 
ncfs that Anderfon faid a few days before his death, that 1 1 /. 
or 12/. was ftill due to him ; on which it was infifled for the 
defendant, that the plaintifPs bill ought to be difmifled, fincc 
the defendant had denied the equity of the bill, and the plain- 
tiff had not proved the payment of 55./. fave by one wit- 
ncfs, his fervant, who fwore that he faw the 55/. paid, 
and the receipt produced was read over to him, and he fet his 
mark to it. And one witnefs is not fu£cient to found a de- 
cree againft the defendant's oath. 

It was infifted for the plaintiff, that the bill was proper 
fince the defendant was vexatious, having begun a fuit on 
which the matter might be tried, and then fuing in the Eccle- 
fiaftical Court ; and bills for peace were ufual, and to have 
bonds or notes delivered up that were fatisfied 5 and here be- 
fides the one witnefs who is pofitive, there is the defendant's • 
receipt under his hand, which he denies only as he remem- 
bers and oelieves ; and as to Anderfof^% declaring tliat 1 1 
or 12/. was due, we can prove his declaration to the con- 
trary. 

Per Cur. Anderfon\ declaring he owed nothing is no evi- 
dence, for he cannot take advantage of his own declaration \, 
and one declaration that he did owe money, is of more avail 
than twenty declarations to the contrary •, that the bill was 
not improper, Gnce the defendant would not proceed in the 
a£lion wherein the fa£i might be tried, but affeded to get the 
adminiftration to himfelf. Let therefore the bill be retained ; 
but in cafe the defendant is willing to try whether the 10/. 
18 due, or not, he fhall have liberty to do it, fince there is but 
one witnefs in effciSl againft his oath ; he is pofitive that An* 
derfon paid but 44/. the witnefs is as pofitive that he paid 

M 3 SSl' 
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Sp««i> «f. *' cc/t Let that be tried before the end of next term, and the 
Martin. 

bill retained till that time, and in the mean time an injundion 

to ftop the proceedings at law and in the Ecclefiaftical Court. 

Pfef.inCh.19. ^*dc ^ y^^^* ^^3- CAr^s College in Cambridge verfus W'td- 

^^ttn.l%^. drington\ on an hearing on the 25th of February 1692. be* 

a ch. Cif. %. fore RaivHnfon and Hutcbim^ Lords CommiflionerS) the caofe 

5 ' ' "^* was referred to an account, and as to one article of the account 

there was but one witnefs againft the defendant's oath. Ei 

per cur. It was not fufficient evidence to decree againft the 

defendant. And the plaintiff having had the benefit of a 

difcovery on the defendant's oath, we will not fend it to be 

tried at law, where one witnefs is fufficient, though infifted 

on by the defendant's counfel that it might be tried at 

law. (j) 

Note. This was only in refpe£l to one article on the ac- 
count before the Mailer ; and the plaintiff had before the bc< 
nefit of the decree, an account and difcovery from the dcr 
fendant. 

(1) In thccafeof ^tf//tf«verf. Hphhs^ dence againft the defendant will hold; 
reported in 2 Jtk. 19. it is laid down bat where there are a great many con- 
that •* Where there is a fing!e dcpofi- earring circumftances that Arengthen 
tion only, againd the oath of a defen- and fupporc the depofition of this wit- 
dant in his anfwer, and the fafls de- nefs, it does not come within the afore- 
nied in the anfwer are equally flrong mentioned role." The fame point 
with thofe that are affirmed by the de- ^yas determined in the c&fe of Jam/om 
ppfition, there the rule, that you can ytrL Rany, 2 Atk, 140. and in the cafe 
have no decree upon fuch fingle evi- of Only verf. Walker y 3 Atk. 408. 



Cafe 257. Harrifon verf. Ridley &f al. In Scacc. 

4 AW. 173?. 

A bill of retifor ^T^ H I S was a bill of revivor by the plaintiff, afTignee of 

iffii!n^e. ^*" A the Clerk of the Peace, td whom the efFcfls of one 

J^^p^*^' '-*^^' Brtvman^ difcharged as an infolvent debtor by virtue of the 

J VtriJ.iSj. ftatute of 2 Geo. 2. c. 22. were afligned and transferred for 

* the benefit of his creditors •, Boiuman had exhibited his bill in 

this Court to be relieved againft fecurities entered into by him 

to the defendants i and the defendants having anfwered, 

Bowman^ 
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Bowman^ who was a prifoner, was dilcharged by virtue of the Ha»^iion «. 

ftatute for relieving infolvcnt debtors, and all his efieSs, pur- 

fuant to the dire£lion of the a£t of parliament, transferred to 

the Clerk of the Peace for the county of Middlefexy who made 

an afligiiment of them to the plaintiff, who thereupon brought 

a bill of revivor to revive the proceedings in the original fuit 

brought by Bowman\ and the defendants, as to fo much of 

the (aid bill as defired to revive thefe proceedings, demuxjed ; 

and it was infifted for the defendant that the plaintiff could 

not revive, there being no privity between Bowman and him, 

and it was the conftant courfe that the affignee or devifee f ^qq j 

could not revive, but muff proceed by original bill, which was 

indeed in the nature of a bill of revivor. It is plain that he 

could not do fo, unlefs he could do it by virtue of the ftatute ; 

but the ftatute,/ 9. vefted the property of Bowman^s effefts as 

fully as in the aiBgnces of a commiffion of bankrupts. But 

the afGgnees of a commiffion of bankrupts could not bring a 

bill of revivor, but muft fue by an original bill, which was 

daily experience. And of that opinion was the Court, and 

the demurrer allowed. 

It was likewife objefted againft the bill of revivor, becaufe 
fuch bill can only revive the former proceedhig j but here 
was new matter of fa£l, which required a new anfwer and 
examination, and therefore it was improper to have it infcrted 
in a bill of revivor. But as to this the Court gave no opinion ; 
and poffibly if the plaintiff is entitled to have a bill of revivor, 
it will be neceffary that he fliould infert fo much new matter 
as is needful to fliew how he comes intitled to revive. 



M4 
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Cafe 258. Jofeph Milles verf. Mat. Davies, Evan Watts, 
and Selby Price, alias Rees. In Scacc. 

The flierifF may HT^ HIS was an a£Hon of trefpafs for taking two bullocks, 
if^J rejic*r' * ^^- ^f *^ plaintiff. The defendant, as to all but the 
without (hewing takinff of the faid bullocks, pleads Not Guilty ; and as to the 

the piopcrly of ° ^ ^ t • t. 

the goods to be taking of them he juftifies, for that before the taking, the 
inrepkvin?'' Other defendant £vfl/i JTo/// came before him, then flieriff 
Com. Radnor i and made his complaint againft the plundff in a 
plea of taking and unjufUy detaining the cattle, and found 
pledges to profecute the faid plaint, and to return the cattk, if 
a return (hould be adjudged, and prayed a warrant to replevy 
the fame. Whereupon he made his precept to the other de- 
fendant, &elby Pricey his fpecial bailiff, to replevy the fame ; 
and an attachment to, the plaintiff to appear at the next Coun- 
ty Court to anfwer the faid Evan Watts in the faid plea. 
Which precept, before the return and before the taking, he de- 
livered to the faid S. Price^ who by virtue of it, at the time 
and place mentioned in the declaration, took the cattle^ and 
[59O ^^^ plaintiff not claiming property, delivered them to the de- 
fenuvi .t, and fummontd the plaintiff to appear at the next 
County Court, to anfwer IVatts in the faid plea, for taking and 
diftrr.ining l\is cattle, and then returned his precept executed 
asalorefaid; he being fheriff at the taking and at the return 
of the precept ; which is the fame taking, Uc, 

The defendant Evan IVatts pleads Not Guilty generally. 

The defendant Selhy Price, as to all but the taking, pleads 
Not Guilty, and as to that juftifies by virtue of the precept ut 
f.fra. . 

The plaintiff demurs to both pleas, and (hews for caufe, 
Thiit the defendants do not alledge that the cattle were the pro- 
per cattle of the faid Evan Watts, or that he chimed property 
or title to them, or that they were in his poffeffion, or (hewn 
by him to the fheriff or bailiff, or were diftrained by the plain- 
tiff out of his poffeffion* 

Secondly, 
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Secondly, That the plea doth not mention what pledges ^^^^^^^ 
by name were found. * Oihen. 

Thirdly, That it is not alledged that tlie plaintiff had no- 
tice of the plaint or replevin. 

Fourthly, That the plea amounts to the general iffue. 

The defendants join in demurrer. 

As to the firft caufe of demurrer; the defendants, who 
juftify, are officers, who cannot know in whom .the property 
of the cattle is. By the ftat. Marl. 52 Hen. 3. r. 21. Si 
averia capianf vtcecomes pojl querimoniam fthi faEl. deliherare • 
poffet ; and therefore it is agreed, that it becomes the fherifPs 
duly upon fuch complaint, by parol, or by precept to his 
bailiff, to replevy them. Ptr Litt. 9 Ed. 4. 48. b. F. N. B. 
6g* E. 2 Injl. 139. And fuch precept may be given before 
any county-court. Co. Lit. 145. b. It is true, fuch plaint 
ought afterwards to be entered 5 but who is to enter it ? He 
that makes the comprint, not the fheriff; if then the plain- 
tiff does not enter it, fliall his negleft fubjeft the (heriff to an f ^92 1 
a£ik)n ? The (heriff might lawfully make fuch precept be- 
fore the plaint entered ; fuppofe he does fo, and the party, 
from whom the cattle are taken, before the next county- 
court brings his aftion, (hall the fheriff be liable for doing 
what he lawfully might an^ ought to do i 

In cafe the perfon from whom the cattle are taken hath F;|«'N.B.fch. 

property, the law gives him a proper remedy ; if he claim n. (4) 

property before the fheriff, he muft return it, and on fuch 2d. c jt. p. 9S. 

return a writ De proprietate probanda iffues ; and if found for Jefeodanrmay 

the claimant the fheriff can proceed no further. Co. lAtt. p'***^ property 

^ in himfelf or in 

145.^. Dyer I J 2* ^^^ if the (i) plamtiff had property, a iiraoger, either 

and omitted to claim it before the fheriff, he might plead ibatement? 

property in himfelf or in a ftranger, either in abatement or ®'*'^- ^l<^« 

in bar. 2 H* 6. 14. 9 H. 6. 39. b. 39 H. 6. 35. a. R, Supra p. 147* 



(1) The plaintiff in the prefcnt of replevin, and might as fuch plead 
&6lion is intended by the text, who property in himfelf, or a ftranger, 
would be the defendant in the adlion either in bar or in abatement. 

Cro. 
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MiLt«itf. Cro. EL 475. I SalL (a) 5. 04. (*) and many other 
Paviki and . , 

Othetfc books. 

(s) % Ld. Riym. 
994. 6 Mod. Si. Hcflt. 562. S. C. (k) Carih. 943. i Show. 400. S. C % Ld. Raym. 1017. 

Now here the plea exprefsly faith, that the plaintiflF claim- 
ed no property before the (heriiF, and that he was fununoned 
to anfwer the other defendant Evan Watts in a plea of 
taking and detaining his cattle, whereby although he cUd not 
make his claim before the (heriff, he might have appeared 
and infifted on it by his plea. 

As to what is faid, that the (heriff doth not (hew by his 
plea, that the defendant Evan Watts was pofiefled of the 
cattle, or had diftrained them ; the (herifF had no authority, 
and confequently no caufe to inquire into tlie defendant's 
right or title to the cattle \ if the plaintiff had claimed pro- 
perty, he could not have determined it without a writ of 
Proprietate probanda^ and upon fuch a writ, if it had appeared 
that the faid W^tts had no property, though he had pofTeffion, 
he could not have replevied the cattle. 

As to the fccond caufe of demurrer, that the plea doth 
not alledge what pledges are found, and who by name. It 
is true, in replevin by writ the flieriff muft take pledges, 
and thofc pledges are liable ; for if a return be adjudged, and 
the cattle not returned, a Scire Facias lies againft the pledges ; 
r ^g-y ] and if the fherifF returns Nihil ^z writ fliall be fued out againft 
him to anfwer the value of tlie cattle. 2 hift. 340. And 
therefore if the fherifF doth not take pledges in replevin by 
writ, it is error, Rtfolved Cro. Car. 594. And an action 
on the cafe lies againft him for his default. Rcfolved 
Cro. Car, 446. And therefore in fuch a cafe there might 
be a reafon why the (herifF (hould fliew.what pledges he 
hath taken. But in a replevin by plaint the (heriflF is not 
bound to take pledges, (2) Refolved Cro. Car. 594. And 

there- 



(2) It is laid down in Gilbert's that, '* Whether the replevin be by 
Law of Replevins, ad. edit. p. 67, plaint or writ, the fherifF, before be 

granu 
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dicrefore his omiffion to take them is not error. Rcfolved Miti«tv. 

DAvi£«aaa 

I Jon. 439. {a) Yet if the (hcriff doth take pledges, a Oihcr$. 

Zcire Facias lies againft them, if the cattle be jiot returned. W March. 4«i, 

Refolved 3 Mod. 56. [b) Refolved in C. B. H. 3 Geo. (i) sicion. 444. 

inter Mulfo and Bhere. (c) But whether the fteriff was f showlV^t. 

obliged to take pledges or not, what need hath the defendant j?5- S. C. 

to fet forth the names of the pledges in his plea ? for the 

defendant only juftifies the taking of the cattle, which the 

plaintiff claims to be his, becaufe he was ilieriff of the county 

of Radnor^ and as fuch was bound to give replevins fuper 

querimori /ihi faB*^ and he did fo accordingly ; and being 

required by the flat. W. 2. to take pledges on granting fuch 

replevin to make return as well as to profecute, he faith that 

he did fo, whereby the plaintifF was fecure of having hi% 

cattle again if a return (hould be adjudged ; but who thofe 

pledges were is not at prefent material, fince here appears 

as yet no caufe why a Scire Facias fhould be awarded againft 

them. 

As to the third caufe of demurrer, it is exprefsly faid by 
the plea» that the precept required the officer to fummon the 
plaintiff to appear and anfwer the other defendant Evan 
Watts at the next county-court in a plea of taking and de- 
taining his cattle, and that Selby Price the officer fummoned 
him accordingly; What other notice fhould tlie fheriffgivc 
of fuch plaint pr replevin ? 

As to the fourth caufe of demurrer, that the plea amounts 
to the general iffiie, it does not appear but that the plaintiff 
may have the property of the cattle for which this a£iion is 



grants t^e one or executes the other, the avowant, in cafe he (hoald have 

ought to take from the plaintifF pledges jodgmcTit for return of the beaft*.'* 

de proi^t and pledges de retorno bahendo. The omiflion of the pledges of the firft 

The iirft was at common law, to an- defcription is error ; but the omiffioa 

fwcr the amerciaments to the King of pledges de rttomo habendpt does not 

fro faij'o clamore^ in cafe the plaintiff vitiate the proceedings, but fubjeds 

did not prevail in his fuit. The other the (heriff to an a£lion. 1 Jon. 439. 

pledges were introduced by the (lat. (Jro. Car. 594. 
Wcllm. z. c. 2. for the fecurity of 

now 
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Mill CIV. now brought. It is admitted, that the plaintiff had the 
Ocbcii. poflefnon of them, and tliat upon the defendant Davij his 

command they were taken out of his poffeffion by the other 
defendant Price^ and confequently if they had pleaded Not 
guilty, the plaintiff muft recover •, for it had been fufGcient 
for him to prove that the plaintiff had the cattle in his 
poffeffion, and the defendant took them, unlefs the de- 
fendants could (hew fomc matter to juftify or excufe the 
taking; but fuch juilification or excufe mufl be pleaded^ 
»nd could not be given in evidence upon Not guilty. 

In the cafe of Haliet v. AV/, Pufch. 9 TF. 3. in B. R. 
(«)iL<!.Rayin. 1 Salk. (a) 394. which was trcfpafs for a horfe, the de- 
3 s«lk. 272. fendant pleaded that the Bifhop of Sarum had a right to 
? Mod. 2^52. gi^ant replevins in fuch a manor; that the horfe was J\ 
j2 Mod. 120. that the plaintiff impounded him, and that the defendant 
S. C * " took him by virtue of a replevin ; it was holden very rightly, 
that the plea amounted to the general iffue, for the plea 
admits no property or poffeffion in the plaintiff, who con- 
fequently had no colour of a£iion -, . for by die plaintiff's 
taking and impounding the horfe, the horfe was not in his 
poffeffion, but in the cuilody of the law, and confequently 
no juftification was needful. 

If it is faid that the plea admits property in the plaintiff, 
and that then the cattle could not be taken from him by a 
replevin without (hewing fome caufe for it, it is tantamount, 
as to fay, that the flieriff ought not to grant a replevin, 
unlefs the party praying it hath juft ground of adioDi; 
But what authority is to examine into or determine diat 
point ? If the party who hath the cattle claims property, 
. the fheriff cannot determine it without a writ de proprietate 
probanda \ and then if the property be found for the party 
claiming it, it is but an inqueft of office, and the party who 
made the plaint may afterwards fuc a writ of replevin, to 
which property may be again pleaded. 7 H. 4. 46. j. 
Co. Liu 145. b. 

And this appears, by the cafe of Meres v. So/day , Trh. 
29 Car* 2. in C. B. 2 Mod. 242. which was trover for 

taking 
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taking plaintiff's flieepj the Jury found that A. agreed to p^"^'^ 
depafture his iheep for fome time with £• and then if B. oyieit. 
vouki give fuch a price he (hould have them before the 
time ; A. fells them to the plaintiff, B, afterwards fells them 
to C who brought a replevin for them, and the defendant, [ CO? 
his fervant, in Uffiftance of the fheriff's officer, drove them 
to his matter's ground, and though the plaintiff demanded 
them, tefufcd to deliver them. And though the court 
held that the property was in the plaintiff, yet they gave judg- 
ment for the defendant, for he entered in execution of the 
legal procefs, which is a juftification to him as well as to the 
officers. 

Thefe things occurred on reading the paper-book, but 
it was again argued by Serjeant Draper for the plaintiff, and 
Mr. Bootle for the defendant. 

Serjeant Draper infifted, that the plea was ill, for it ought 
to have (hewn that Watts who fued the replevin had pro- 
perty in the goods replevied; for although the defendant 
Davis be an officer, he ought to (hew that he had authority to 
take the goods, and that his authority was duly executed ; 
now his authority is by the flat. Murlb, which requires Ji 
aversa allcujus capiartf ^ hijujle detimatitur vheconm reJeUbe- 
rare poffet ; fo there mud be a perfon whofe cattle are taken, 
there muft be an unlawful taking, otherwife the fheriff hath 
no authority. Watts appears not to have any right to the 
cattle, or that he fo much as claimed the property of them ; 
the plea ftiould fay that they were Averia fna \ fo it was in 
Hallet and jB/V/'s cafe, Carth. 380. 5 Mod. 248. 252. 
though the Court indeed gave no judgment as to that point. 
So Reg. 8 1 . Therefore in trefpafs, a replevin pending for 
the fame trefpafs is a good plea. Bro. Tit. Trefp. 48. 251, 
252. 271. 

Secondly, The party ought to fhew the cattle to the ^ 

fheriff, till when he is not bound to replevy them ; for it 

is a good return ^4od nullus venit ex parte qner* ad moft" 

Jlrand* averia, Dal, Shet. 277. Kelw. lig. b. So the 

(hciiff fliould not return till the PluriiSy till then he is ex- 

cufed. 
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MiLftct V. ^ cufedi on the Pluries he may return the claim of property, 
Ocbett, till fuch return the writ de proprietate probandi Ues not, for 

Thewnt A/iT- *^ recites the Pluries. Regm 83. a. 85. b, and fuch writ muft 
pmmefrtUM j^ brought by the plaintiff in the fuit, for it cannot be by 
iiranier. a ftnuiger. Co* Liu 145. b. 2 RoL Abr. 431. 14 H. 4. 

as* 



DUc. Slier. 435. 



E S9^ ] If the iheriff be (hewn a ftranger's goods, and takes 

thcm^ trefpafs lies againft him. (3) 2 Rol» 552. And 
otherwife a ftranger could have no remedy, though all his 
goods were taken away; and it would be the moft mif- 
chievous thing poffible, for the flieriff might ftrip a man's 
houfe, and he would have no remedy ; he cannot have pro- 
frietati probanda^ becaufe a ftranger, nor does it lie on re- 
plevin by plaint. Fitz. Proprietate probandd, JU* 26. Daf. 
Sher. 436. Reg. 83. Th. Br. 170. 

Thirdly, The defendant ought to have (hewn when the 
county-court was holden j for otherwife how could the 
plaintiff, againft whom the plaint was fued, know when or 
where to appear ? 

In inferior courts it is not enough to fay, that the party 
is adjourned to the next Court, unlefs it be likewife 
(hewn at what time and before whom fuch Court is to be 
holden. 

In anfwer to which it was argued, that it lay not 
in the knowledge of the (heriff in whom the right of the 
cattle replevied was 5 and if he (hould fay that the property 
of the goods did belong to Evan Watts^ it would make the 
plea amount to the general iffue, as was holden in the cafe 
oi Dalewcii Philip/on^ 2 Lutnu. 1372. 



(3) Lord Holt, in the cafe of Haliet property when the officers came to de- 

v. Biri reported by Carthew» declares mand them, and they took them not- 

that ** no a^ion of trefpafs will lie withdanding fuch claim of property; 

again (I the officers for taking goods or and that fuch fpecial matter mull come 

cattle by virtue of a replevin, onlefs in by way of replication by the plaia^^ 

he who had the poibffion claimed a tiff." P. 381. 

Upon 
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Upon which the Court inclined to think that the pica MitLnv. 
was good notwithltanding the objettions innited on ; but Ochen. 
as many cafes had been cited by the counfel, time was 
taken to conGder them to a further day in the fame term, 
when I delkered the judgment of the Court for the de- 
fendants.. 
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Cafe 259. Ro^ v^^ Sir John More, Bart. In the Ex- 
28 January. chequcr-Chamber. 



Cnor in fad it 
mat affignabk la 
the Eicbequer- 
Chamber. 

/ 



^ I ^HIS was error of a judgment in the Court of King^s 
-■" Benchy in an a£tion of AJfutnpJtt for 40/. for the 
occupation of an houfe, and for lodgings and neceflaries 
found by the plaintiff for the defendant and his fervants. 
On Non Affumpftt pleadcil, tlic Jury found for the plaintiif, 
and gave 8/. damages ; and judgment was given for the 
plainti^. 

On the nth of February ^ ii Geo. 2. which was in Hii^ 
Term following, the plaintiff in error comes in his proper 
perfon before the Juftices of the Court of Common Pleas, 
and the Barons of the Exchequer, and afTigns for error. 
That it appears by the record, that in Eajler Term 10 Geo. 2. 
he defended and pleaded to ifTue in the Court of King's 
Bench by Richard Ednel his attorney, whereas he was then 
an infant under the age of twenty-one years. 

The defendant in error pleads In nullo ejl erratum^ and 
prays that the judgment may be affirmed. 

Wbcfedefeo- In this cafe it was agreed, that it was error for an in- 
infant, appeart f^nt to appear by attorney, for he ought to appear by 
byattofficy it it guardian. But the queftion in this cafe was, whether this 
«sa«nd. 111. being an error in fatt was aflignable for error in the Ex- 

Com. Dig* Xit. 

9Uaitr,i^Q^z.) chequer- 
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clicqucr-Chambcr, which fat only by virtue of the ftatute J.***** 
27 Eliz. c. 8. 

And it was infilled by Mr. Rohwfon that it was ; and fo [ 598 ] 
it was refolvcd Cro. EL 731. and fo again 2 Cro» ^. where 
all the Juftices and Barons agreed, (except Anderfon Ch. J.) 
that it might be afllgned ; and the defendanf pleading that 
he was at full age, a N\ft Pruts was awarded under the Ex- 
chequer-Seal, and the Chief Jufticc refufed to feal it, on 
which iflue the Jury found for the plaintiff in error, upon 
which the judgment was reverfed. It is true, when the 
record was remanded, it was moved in the Court of King's 
Bench, that tliey had proceeded in the Exchequer-Chamber 
without warrant of the ftatute to try error in fait^ for the 
ftatute impowers them only to try errors in the record ; and 
of that opinion were all the Juftices, But it is not flrangc 
that the Juflices of the Court of King's Bench, whofe judg- 
ment was reverfed, fhould determine againft the jurifdic- 
tion of the Court that reverfed it. Thefe cafes were M. 
41 to* 42 EL\ the firfl was Prices cafe, wherein the death of 
the party before judgment was affigned ; the other was, 
that of Rew v. Long^ wherein the error afEgned was, that 
the plaintiff being an infant fued by attorney, when he ought 
to have fued by guardian or Prochein Amy^ (which at tliat 
time was error, though it be fince helped by the ftatute 
21 Jac. c. 13. after a verdict.) 

But afterwards the fame error was afTigncd, that one of 
the defendants appeared by attorney being under age, upon 
2 vmt of error in the Exchequer-Chamber of a judgment 
in the Court of King's Bench, and the judgment was re* 
vcrfed. 2 Cro. 303. King verf. Marhorough and Craher. 

So. in error of a judgment in tlie Court of King's Bench, 
in an aftion of ejectment, it was afEgned for error, that 
the leffor was fcifed in right of his wife, who died before 
judgment; although the death of one, who was no party 
to th^ fuit, was holden no error, yet it was agreed in the 
Exchequcr-Chamber, tliat judgment might be reverfed for 

Vol. lit N matters 
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Roe v. matters of faft, as the death ox the partv, or the like, where 

the writ was abfolutely abated. Hcb. 5. Wilkes and Jwdon^ 
F. 9 Jac. 

r ^09 1 So in the cafe Cro. Car. 513. i Jon. 410. where the 

death of two of the defendants before verdift was afligned 
for error \ it was moved, that this might be examined in the 
Court of King's Bench, but tlie Court held that it could not 
after judgment entered. Then it was confidercd, whether 
error in deed was afhgnable in the Exchequer-Chamber; 
becaufc, as Berkley faid, the ftatute gave power only to ex- 
amine matters in law. But Bramjlon Ch. J. Jones and 
Crook^ held that it was well affignable. And in the report 
notice is taken, that it was afligned in the cafe of Rew 
and Long^ 2 Cro. 5. and tried by Njfi Prius \ and the like 
was H. 16 Jac. Rot. 75. and the like M* 10 Car. Smith 
and Merchant. 

Serjeant Draper contra infifted, That by the ftatute 
27 EUz. c. 8. the preamble recites, Forafmuch as erroneous 
judgments given in the Court of King's Bench, are only to 
be reformed by the High Court of Parliament, which Court 
is not fo often holdeii as in antient rimes, neither in refpeft 
of the greater affairs fuch erroneous judgments can be well 
confidered of and determined during the time of parliament ; 
whereby fubjeds are greatly delayed of jufticc ; therefore 
authority is given to the Judges of the Common Pleas and 
Barons of the Exchequer, to examine, and affirm or reverfc 
the judgments of the King's Bench in the cafes there enu- 
merated ; fo that* it is plain the ftatute intended to give a 
writ of error before the Juftices and Barons only in cafes 
where a writ of error lay before in parliament, and to pre- 
vent delay where the parliament was not frequently holdcn. 
As thcrLfore the parliament ( 1 ) never examined into errors 

(1) It is laid down in i Ld. Raym. ter of fa^, and it is unworthy of fo 

p. 15. ** that the Houi'e cf Lords has fupreme a court, to try matters of fa6l, 

no jurifdidlion in an original caiife, for which reafon error of faft in B. R. 

bccaufe that fupreme court is the laft mull of neceffity be brought before ih© 

refort. Befidcs, that for the moil part fume Judges of B. R." 
original caufes are mi?^ed with ma;* 

in 
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in hSt, nor had any method to try tliem, (for it was never f «« '^' 
known that the parliament ever ifTued procefs for the trirl 
of any matter of faft) but only for errors appearing upon 
the record ; fo this ftatute gave the Juftices and Barons au- 
thority only to examine and reform errors in and upon the 
record j nor was there any occafion for it ; for errors in fadl 
were before remediable, and ftill arc by writ of error ^wd 
coram vatLf reftdet. So that it feems an encroachment upon 
the jurifdiftion of the Court of King's Bench, for the Exche- 
quer-Chamber to examine and try matters of fadt, which is 
exprcfsly provided againft by the ftatute, and by the excep- [ 600 ] 
tion in the writ of error, (other than fuch as are concerning 
the jurifdi£iion of the Court of King's Bench.) 

It is true, that this matter was not fo fully confulcred at 
firft, and therefore there was a variety of opinions among the 
Judges about it; and in Priced cafe, Cro, EL 731. it was 
holden that error in fa£l might be afTigned, and tried ; but 
yet they held that they could not bail, or do any thing but 
examine the errors, which muft be the errors in the record 
before them. 

So in the cafe 2 Cro. 5. though the JulHces and Barons 
held fuch error aflignable, and triable by them, yet Anderf.n 
Chief Juftice was of a difierent opinion, and fo ftrongly fo, 
that he would not fufFer the feal in his cuftody to be made 
ufc of to feal the writ of 'N'lft Priiis. And therefore it Is no 
vronder that all the Juftices of the Court of King's Bench 
declared againft it, and rcfufed to grant reftitutlon to the 
defendant, againft whom there was an execution •, which 
could only be on this foundation, that the Exchequer-Cham- 
ber had no jurifdiftion in the cafe, and then the proceeding 
before them was null and void, as being in this rcfpecl 
Coram non judice. 

The cafe Hoh^ 5. was only a bare admiflion of the Court, 
no judicial determination, for the judgment was not re- 
verfed; fo in the cafe in Cro. Car. 513. for it came before 
the Court of King's Bench only upon a i^otion to amend the 

N 2 record. 



6oo De Term. Sand. Hil. 1 1 Geo. !!• 

Roiv. record, by varying the entry of the death of two of the 

defendants after the laft continuance, and making it to be 
before the verdift ; although it was confcflcd by the other 
party to be as the entry wasj but the Court held that 
fuch amendment could not be made after judgment en- 
tered. 

Then it was ftarted, how it could be helped ? For as 
Berckley faid, it could not be afligned for error in the Exche- 
quer-Chamber ; the other Juftices indeed on a fudden 
thought it might \ but then when it came to be confidered 
how it could be tried, they all doubted, and the matter 
was adjourned; and what became of it afterwards appears 
not. 

r 6oi ] ^^^ ^"^ ^^ ^^^^ ^^ Hopkins and Prior verf. Wrigglefwortbi 

(a) 3Kcb.28. ^ ^^'^' 3^' (^) ' ^^^^' ^^7* ^' ^* where in error in the 
^- ^' Exchequer-Chamber of a judgment in the Court of King's 

Bench, in an adion of trefpafs, the death of one of the 
defendants before judgment was afSgned for error, and In 
mdlo ejl erratum pleaded, which is a confefiion of the fa6i, 
yet the judgment was affirmed, for the Exchequer-Chamber 
hath nothing to do with errors in faft, which the Court of 
King's Bench might have examined before the ftatute \ and 
therefore the ftatute extends to no cafes but fuch wherein 
there was no remedy before but in parliament. 

So it was faid in the cafe of Ifjly and Turh^ that error in 
faft cannot be affigned in the Exchequer-Chamber. 2 Moi% 
(*) 2 Jon. 81. (/') 194. That matter of form cannot be affigned, appears 
\\^^:l%t from I 5/V/,253. 

The caufe being adjourned till the next term, HiL 1738. 
all the Juftices and Barons agreed tliat error in fa£l could 
not be affigned, nor was it examinable in the Exchequer- 
Chamber, that /// mdlo ejl erratum was in the nature of a 
demurrer to it, and that judgment ought to be affirmed; 
upon which it was moved that the plaintiff in error might 
difcontinue his writ upon paymevt of cofts, which was 
granted N'fi Cauja^ and afterwards made abfolute ; but after- 
wards 



s. c, 
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wards in Eajlir Term 1739, upon an Affidavit that the cofts ^o» '*'• 
were taxed, and had been demanded, and that the plaintiff in 
error rcfufed to pay them, the rule for difcontinuing the writ 
of error was difcharged ; the caufe was again put into the pa- 
per, tnd the judgment affirmed. 



Sir George Wynn verf. Bifhop of Bangor. Cafe 260. 
In Scacc. 

IN an ejeftment on the demife of Sir George Wyntij for a Where a new 
piece of land in which a lead mine was difcovered, after a granted' for a 
vcrdia for the plaintiff it was moved for a new trial on feve- "'^-Jajriour in 

'^ one of the jury. 

ral Affidavits, (hewing, 

Firft, That^ upon the view granted in this caufe, Gecrge r 502 1 
JVynn^ who was one of the fliowers for the plaintiff, gave evi- 
dence to fuch of the jurors as were upon the view, by arguing 
againfl the likelihood that the places (hewn on the part of the 
defendant as the limits of their land fhould be the boundaries, 
bccaufe the names they bore might be given for fuch and fuch 
particular reafons. 

Secondly, That one of the jurors declared at the view, that , str. 643. 
by what they had feen (before the Ihower for the defendant 
had (hewn) they (hould foon determine the difpute. 

And afterwards, upon the day before the trial, he faid Sir 
Geo. Wynn was a neighbour, and right or wrong he would give it 
for him ; and for thefe reafons the Court granted a new trial, 
although Baron Parker feemed to think that the words being 
known before the trial, and for them a challenge might have 
been taken againft the perfons being on a jury, that fuch chal- 
lenge being omitted, it was not proper to alledge the matter 
as a caufe for a new trial, and the cafe of Herbert v. Shaw [a) (*) '» ^^^' 
was cited for that purpofc. 

But the Chief Baron faid that he was Counfel in that caufe, 

which related to a iifliery at Milton^ claimed by the Lady d- 

N 3 iherine 



602 



De Terai. Sand. Hil. 1 1 Geo. II. 



Wynn t'. Bi- 
iKor of Ban- 

fiOR. 



thirine Herbert y who was grand-daughter to the Duke of Leeds^ 
and ^fter a verdid for the lady at the aflizes at Maidflwe it 
was moved for a new trial, becaufe the Duke had fent letters 
to fcveral of the jurors returned upon the panel, de firing them 
to appear at the affizes ; but a new trial was denied, becaufe 
the letter did not hint any thing more than a defire that they 
fliould be there, although the Chief Juftice Holt exprefled a 
diflike to fuch letters, which from a Peer of fuch eminence, 
might be thought to have fome influence on the caufe^ though 
nothing was faid about it. ( i ) 



(i) It was determined in the cafe of juror to appear in his caafe, was vl% 
$«#// V. Trimhrtlt 1 Scr. 643. on a mo- ground to fet afide the \i«rdid» 
tion for a new trials that defiring a 



Cafe 261. 
[603] 

Coftom or pre- 
fer! ptions are 
only "riable at 
cnmmoa law. 
2 Rol. Abr, 

307- 
Carth. 33. 

I Ld.Raym. 
435- 



Hodgfon verf. Atkinfon. In Scacc, 

A PROHIBITION was moved for to the Confiftory 
Court of the Bifliop of Chejiery fqr that a libel was tliere 
exhibited, fuggefting that by cuflom and conftant ufage the pa- 
rifliioncrs who had lands in the chapelry of the chapel of 
Prejlon Patrick in the diocefe of Chejler^ or the major part of 
them, ufed to choofe or nominate a curate to officiate in that 
chapelry, and to pay him out of their lands a falary or pcnfion 
for fo doing. 



That Aihinfon wat duly elefted by the major part of the 
parifliioners to be curate there, and had entered a Caveat in the 
ufual form againft any other perfons being admitted curate ; 
that notwitliftanding fuch Caveat^ the Bifhop granted a li- 
cence to Hodgfon to officiate as curate there, altliough it did 
not appear that he was in holy orders, and upon a fuggeftion 
that they proceeded to examine this cuftom, (i) although 

cuftoms 



(i) ** The reafon (according to court ought not to try cuftoms is, be- 
Holtp Chief Juillccy why the fpiritual caufe they have difi'crenc nocions of 

cpiloffis, 
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cuftoms and prefcriptions were triable onljr at common law, a Hodgion v. 
rule was made for a prohibition, nifty isfc. And now upon 
fhewing caufc it was infifted, that this libel was not intended 
to examine or controvert the cudom, but only to examine the 
validity of the licence to Hodgfotiy pending a Caveaty and when 
he was not in holy orders, of which they have the pro- 
per jurifdi£tion ; which was admitted, and fo a prohibition 
only quoad the trial of the cuftom. (2) 

caftoms, as to the time which creates many cafes the inheritances of perfons 

them, from thofe that the common law may be bound." i Ld Raym. 435. 

hath. For in fome cafes the ufage of (2) ** If a man libels for two dif- 

ten years, in fome twenty, in fome tlndl things, the one of which is of ec- 

thirty years, makes a cullom in the cleliaftical conufance, and the othpr 

fpirirual court ; whereas by the com- not, a prohibition iliall be granted, 

mon law it mutt be time whereof, &c. quoad that which is of temporal confc- 

And therefore, fince there is fo much quence, and they of the court ri?;7/?/V//» 

diiference between the laws, the com- fliall proceed for the other." 1 Ld 

roon law will not permit that court to Raym. 59. Moore, 873. Style, 10. 

adjudge upon cuttoms, by which in i Sid. 251. 



T 



Croft verf. Powel Ssf al. In Scacc. Cafe 262. 

HIS was a bill to redeem a mortgage made by Rottfe to^^Tnl hil" ' 

to Baldwwy and by him afliened to Gabtiel Powel, the »»«'«by icafe 

^ J o and releafe, and 

father of John Powel tlie defendant ; and upon the opening of by a defetunce 

the bill and anfwcr, and reading the depofitions, the cafe ap- ^j^h the rdeafe 

peared to be tliis : Robert Roufe feifed in fee of lands in am. "»''" ^^^' •/**' 

* J pays icoo /. 

Brecon by leafe and releafe, dated the i6th and the 17th of borrowed of F. 

' , within a year, 

January 1 703, conveyed them to John Baldwin and his heirs ; that B. (houid 

and by a defcafance bearing date with the releafe, and exc- him"^7uuf he 

cuted at the fame time, it was affreed that if Roufe Ihould re- ^^^^^ ^° ^^l^^^ 

' o J money withm 

pay 1000/. borrowed of Baldwin, and likewife two other the yea., then 

debts borrowed of other perfons, and which Baldwin took gjgc or abfoiutc- 

^ im to payoff, amountmg together to 2200 /. withm linds tree fiom 

the fpace of one year from the date of the indenture, then J^J^*"?^'^"- 

* ' ' 1 he no'^ney not 

bdng p^id it the 

time, B. agreed to convey the eftate to C. and in the agreement and conveyancei an excr;i(ion wai 
ma e, and the defeaf^nce was mentioned j and a queftion arifing whether C. had an abfolu:e eAaie, 
the Court determined ibat he had purchai'ed an eftate fabjedl lu a rcfcoiptioa by yf. 

N 4 Baldwin 
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CioFT V. Baldwin (hould rcconvcy to him •, but if he failed to pay that 

money within the year^ then Baldwin (hould mortgage or abfo- 
lutely fell the fame lands, free from redemption, and out of 
the money raifed by fuch mortgage or fale pay the faid 2200/. 
and intereft, and be accountable for the overplus to Robert 
Roufe and his heirs. 

That afterwards the faid John Roufe borrowed feveral other 
fums of money, fome of which were paid off by Baldwin^ who 
took feveral aflignments of their fecurities in truft for him- 
fclf ; and in particular in the year 17 10. he confefled a judg- 
ment for the fum of 578/. for fecuring a bond-debt of that 
penalty to John Ridhoufey to whom Sir John Morgan was ad- 
miniftrator, with the will annexed, being his grandfon ; and 
in 1712. made a mortgage to the plaintiff for fecuring 695 /• 
which mortgage was made by leafe and releafe, dated the 19th 
and the 20th of ^pril 1 709. but, upon a trial at law for that 
purpofe, were found not to be executed till the 5th of ^ulj 
1712. 

By articles of agreement inter John Baldwin of the firft 
part, Richard Knight of the fecond, and Gabriel Ptnoel of the 

third part, dated the faid John Baldwin agrees for 

4300/. to convey this eflate to Gabriel Powel and his heirs, 
and to warrant the fame to him and his heirs, except as therein 
after excepted ; and covenants that he had full power to con- 
vey, except as is excepted, and in fuch exception the faid dc- 
feazance is mentioned* 

And afterwards by indenture of leafc and releafe, dated the 
25th and the 26th of March 1716. J. Baldwin conveys to 
Gabriel Powell and his heirs, to the ufc of him and his heirs ; 
and in fuch conveyance tlie faid dcfcazance is mentioned and 
excepted •, and Baldwin tlicrein covenants, that the fum of 
4400/. was then due to him upon the faid mortgage; and 
by Henry Williams^ s dcpofition it appears, tliat at the grand 
fetHons at Brecon in Wales^ anno 8 Ann. a fine was levied of 

the 
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the fame lands and tenements by Robert Roufe and Sufan his 
wife,, to John Baldwin znd his heirs, but the deed kading the 
ufes of fucfa fine does not appear *, and that R* Rou/e^ was 
privy and confenting • to the faid agreement made by the arti- 
cles aforefaid inter "John BaJdnvin of the firft, Richard Knight 
of the fecond, and Gabriel Powel of the third part, and that 
Baldivin being in pofleflion prefented to a benefice belonging 
to that eftate when it became vacant. 

That in 17 19. Gabriel Aw^*/ exhibited a bill in this Court 
againft Roufe and his wife, and their daughter Ja. Baldwin^ 
for incumbrances affigned, praying to be quieted in the pof- 
feffion of the faid eftate \ or if the Court fhould decree his 
eftate to be redeemable, that Roufej isfc. might redeem by a 
fliort day, or odierwife might be foreclofed. 

Upon this Roufe exhibits a crofs bill, praying to redeem ; 
and Gabriel Powel by his anfwcr to fuch crofs bill infifts, that 
Roufe having conveyed to John Baldwin and his heirs ut fupra^ 
by leafe and releafe in 1708. and having borrowed more mo- 
nies, and neglefted to pay intcrcft to Baldwin and others 
for two years, and the annual profits not anfwcring the inte- 
reft by 40/. per annum^ in order to bar the wife's dower, 
without which he could not be able to meet purchafcrs, a 
line fur conufance de droit was levied at the great fefllons in 
Wales 1 Ann. upon which Baldwin took upon himfelf to 
be abfolute owner, and treated with fcveral for the abfolute 
fale of the premifles. 

That after {vn years poiTenion the defendant Gabriel Fowel 
treated with Baldwin for the abfolute purchafe in Augufl 1 7 1 (>• 
and agreed with him to purchafe the eftate for 4300 /. and en- 
tered into the articles fnpra^ and took an aiTignmcnt of a 
mortgage to Knight y and paid him 2200/. and paid Baldwin 
350/. and agreed to pay him 1750/. more ; that while tlie 
agreement was writing he was fliewn the defeafance, and 
Baldwin defired that it might be taken notice of in the arti- 
cles J which was done, on his aiTuring him that 4400 /. was 
then due to him upon the faid eftate. 

That 



POWIL. 
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I'! tor TV. That in March 1716. Baldwin conveyed to him and liis 

heirs, by which he thought to have had an abfolutc cftate ; 
but Baldwin a£ting under the power in the defeafance, in- 
filled to have it mentioned, and it was fo ; and he fearing that 
he might be accountable to Roufe for the overplus above what 
was due to Baldwin^ made him covenant that 4400 /• was 
then due to him ; that nine months after Gotten alked if he had 
paid all the money, and he confefTed he had 1300/. ftill in 
his hand, which Gotten advifed him to keep, and not to pay, 
but by tlie direflion of a Court of Equity, fincc Roufe had 
made over the overplus for the benefit of his wife and chiW 
dren, and (hewed him a deed dated Not'ember 1 709. to that 
cfFeft; that on the faid bill he offered to pay the 1300/. 
which he had dill in his hands; and fubmttted whether the 
plaintiff^ in the crofs bill or Baldwin fliould redeem. 

On this cafe it was infifted, that Powel had an abfolute 
cftate not redeemable ; for the cftate conveyed to Baldwin was 
an abfolute cftate ; and though there was a dcfeafance exe- 
cuted at the fame time, yet that made the eftate defcafable 
only in cafe the 2821 /. was paid within a twelvemonth; if 
not, he was invefted with a power to fell abfolutely, free from 
all equity of redemption ; that then it became a truft in him 
to fell ; and in cafe an cftate be conveyed to truftces to fell, or 
devifed to them to fell, for payment of debts and legacies, the 
. vendee by virtue of fuch fale hath-an abfolute eftate, free from 
all charges or power of redemption. 

Perhaps Roufe might have redeemed from Baldwin even af- 
ter the year ; but when he had given him a power and autho- 
rity to fell, in cafe the money was not paid within the year, 
he then became a truftee for that purpofe, and his vendee will 
by his fale, in purfuance of his power and truft, have an abfo- 
lute irredeemable eftate. It may be refembled to the cafe of 
(0) Infra, p. Bonham and Newcomby [a) 2 Vent. 364, where a man con- 
^^' • veyed an eftate to another and hjs heirs, under a condition, 

that if the vendor paid him 1000/. at any time during his life, 
he ftiould fufier a recovery ; but in cafe of failure of payment, 
2 tlie 
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the vendee fhould hold abfolutely to him and his heirs, and Croft v. 
his heirs fhould not redeem. Upon a bill preferred by the 
heir to redeem after the death of the vendor, it was holden that 
the eilate was not redeemable ; and this decree was afterwards 
affirmed in Parliament. 

Secondly, This cafe is the (Ironger, becaufe Baldwin con- 
tinued fix years in pofleffion as abfolute owner before he fold 
to Gabriel Powel, and during that time he prefented to a va- 
cant benefice, which if he had been only mortgagee, he ought 
not to have prefented to it, becaufe it belongs to the mort- 
gagor to prefent ; then Rou/e and his wife levied a fine to him, 
which pafTed their right in it to him, and made him an abfo- 
lute eftate ; and bow can he afterwards be able to redeem 
againft his own fine ? Befides, his confent was given to the 
coveyance to PoweL 

Thirdly, Here have pafled twenty years and more fince iBfrt,p.6io. 
the firft mortgage made to Baldwin^ and it is not ufual to ad- 
mit a redemption after a quiet pofleffion for twenty years to- 
gctlicr. 

And although It be objefted, that Gabriel Pcivel had no- 
tice of the defeafance, and it was excepted in the conveyance 
and articles -, that was but a prudent caution, as was likcwife 
the covenant, that 4400 /. was due to Baldiuiti at tlie time of 
that conveyance, fince Baldwin might poflibly be accountable 
for tlie overplus, if he had ibid for more than what was due 
to him. 

But it was anfwered, and refolved by the Court, that the 
eftate was redeemable ; for the eflate conveyed to John Bald- 
ivin and his heirs being defeafanced by a deed of the fame 
date, was in its nature a mortgage to him ; and therefore 
though the money was not paid within the year, yet the 
mortgagor might ftill redeem, upon payment of principal and 
interefl, at any time while the eftate continued in the hands 
of Baldwin, 

Then though Baldwin had a power, upon the non-payment 
of the money within die year, to mortgage or fell in order to 

ralfe 
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raife the money lent, and to be accountable for the ovtrplvLSf 
it is not now to be confidered what he might have done, but 
what he has done. And it is manifeft, that it was not Ba/d^ 
fym's intention to give Gabriel Powel an abfolute and inde« 
feafable eftate, for it is not conveyed to him abfolutely and free 
from the equity of redemption ; but while the articles of 
agreement were writing, Baldwin (hews to Ptnvel the defea- 
fance, and infids to have it mentioned in the articles ; and 
when the conveyance was executed in purfuance of thefe 
articles, the covenant for enjoyment, and for his having power 
to convey, is with an exception, as therein mentioned, that is, 
fubjefi to the defeafance. 

And although Ponvel fays in his anfwer, that he treated 
for the abfolute purchafe, yet it is evident, that when Baldwin 
. infifted to have the defeafance infertcd, he has it fo, and in- 
fifted to have a covenant from Baldiuin, that 4400/. was due 
to him, fearing, as he faith, that he (hould be accountable for 
the overplus to Roufe* 

So that this is a very different cafe from a truftee, who is 
authorifed by a will, (s'c. to fell for the payment of debts and 
legacies ; there is no original mortgage, but the truft is di- 
redlly to fell, and there is nobody to redeem, for as the truft 
was to fell abfolutely, the purchafcr cannot be fubjeft to re- 
demption, and the heir is at no prejudice, if the purchafe 
money be more than will fatisfy the debts and legacies, he 
will in equity be intitled to the overplus. 

Nor can it well be conceived, if Powel had expeftcd an ab- 
folute ettate free from redemption by Roufe^ that he would not 
have infilled that Roufe fliould have joined in the conveyance ; 
befides he was fo confcious of having a redeemable eitate, 
that in 17 19. he prefers a bill againft Rou/e and his wife and 
their daughter, the now plaintiff (who is heir at law to Ro^ 
kert Roufe) Baldwin and truftees, for incumbrances aflignedy 
in order, it is faid, to be quieted in his poffeffion 5 but he like- 
wife prays tliat if the Court fliould think his eft ate redeem- 
able, Roufe may be decreed to redeem by a fliort day or be 

foredofed \ 
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foreclofed; and likewife confcfles that he kept 1300/. of the C«ott pw 
purchafe money In his hands to fccure againft any demands 
from Roufe. 

» 
So that this has no refemblance to the cafe of Bonham and 

Newcomby 2 Vent, [a) 364. which is likewife reported In i (#)Stipi«,^ 
Fern. 7. 214. 232. 2 Ch. Ca. 58. 159. 1 Eq. Abr. 312. 
//• 13. for there was no mortgage originally, but a convey- 
ance was made to one who married his piece \ and on con- 
dition that he paid him during his life 1000/. he ihould re- 
convey, and his heir fliould not redeem ; which plainly (hews 
that his intention was to prefer his niece in marriage with 
XGOo/. or that eftate at his own choice, but the feoffee could 
not compel him to pay the 1000/. in cafe he defired the mo- 
ney, and all mortgages being only a pledge for fecurity of the 
money lent, muft be mutual in the remedy ; as the mortgagor 
has power to redeem, the mortgagee has power to in fift on 
payment or a foreclofure, but the hufband could not infift on 
payment of the 1000/. or a foreclofure if it was not paid; 
and upon this foundation it was decreed againfl the heir ; for 
Lord Nottingham confidering it as a mortgage decreed a re- 
demption, nctwithftanding the covenant that the heir fhould 
not redeem. 

It is a known rule, that if a truflee conveys, though upon where one pw- 
valuable confideration, to one who has notice of the truft, tictrfa^ruftht 
he is liable in equity to the performance of the truft. (i) If » >i*bietoitt 

* ' * ^ ^ performance^ 

then BalJivin on non-payment within a year ftood a truftee, as though he paid 
is iniifted, for Roufiy his vendees coming in with notice of deration. Com. 
that truft will ftand in the place of Ba/dwin himfelf, who is ^'c T.t. Chan. 

eery ^4 j. 4 j 

acknowledged to be redeemable. 

As 



(i) It is laid down (among many they can the trullces ; but if fuch pur- 

otbers) in the cafe of Manjeli v. Man- chafer had notice, then the trull goes 

Jtllt reported in ForreHer, that " if an along with the eftate, and the land Hill 

eUate fubjedt to a truft is purchafed continues fubjcd to it." p. 260. 7*he 

from the truftees for a valuable confi- "iiOrd Chancellor, in the caufe of Brand- 

deration, witOout no/ice, a court of Iju v. Ord, declared that a man who 

Equitj cannot qffe^ the {urchn/tr, but purchafed for a valuable coniiderarion, 

widi 
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As to Baldwir^s beuig in poflcflion as owner, and prefent- 
ing to a benefice, that will not ftrengthen the cafe, for Bald- 
nvin had the legal eftate, and confequently had a right to pre- 
, fent at law ; but fmce a prefentation is gratuitous, and the 
Sopri, p. 343. mortgagee cannot account for any benefit from it, a Court of 
Equity will compel the mortgagee to prefent the nominee of 
the mortgagor ; and although by the depofition of Mr. Wil' 
Hams it appears that Mr* Baldnvin prefented, it does not ap- 
pear but that he might have prefented at the nomination of 

[6103 And the fine between Roufe and his wife and Baldwin doth 

not vary the cafe, for it doth not appear to what ufes .that 
fine was declared ; and if there was no declaration of ufes, it 
/ refults to the ufe of thofe who had the eftate before ; it is 

I true if a tenant in tail makes a leafe not warranted by the 
ftatute, and afterwards levies a fine, it corroborates the eftate 
of the leflce ; that is, it gives him fuch an eftate as the leffor 
might have made to him by fine, but it does not vary the nature 
of the leafe, which continues fubje£b to the fame refervations, 
provifoesy conditions and covenants as before. 

And if the fine be levied before any intereft veftcd in the 
leflec, as where the leafe is to commence /;; futuroy and the 
fine is levied before it commences, it does not operate in con- 
firmation of it. 

So here the fine to Bahkvtn may operate to ftrengthen his 
eftate, and free it from the dower of the wife, which could 
not be barred but by fine j but it confirms it injiatu qtiOj it 
confirms it "as a mortgage, and does not difcharge it from the 
equity of redemption to which it was before liable ; for then 
every fine by a mortgagor, after a mortgage made, would ren- 
der the mortgage irredeemable. 



with notice of a voluntary fettlement firft purchafer, provided he had the 
from a pcrfon nvho bought nuithout no- very iarac intercll in every rcfpedt. I 
tice, might (hclter himfcif under ^c Atk. 571. 

As 
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As to the length of time, it is of little weight in this Croft v. 

POWXL 

cafe, fo^ although Lprd Nottingham did look upon the fta- 



Supra p. 607. 
I P. Wm«. 170. 



tute of limitations as a proper rule to determine the time 

of redemption ; yet that has in many cafes been varied ? **• Wm«. 288. 

from, and no certain rule in point of time has been fixed % Atk. 495. 

upon. 

But here the conveyance to Ponuel was in 17 16. and he 
preferred a bill in 17 19. for a foreclofure ; and this bill by 
the plaintiff for a redemption was exhibited in 1729. fo that 
the time of twenty years limited for entry before an ejeft- 
ment was not elapfed before the bill for redemption againft 
Poivel was exhibited. 

It was therefore decreed, that the deputy fhould take an [ 6 1 1 ] 
account of what was due to Poivel for principal and intereft, 
and an account of the rents and profits received fince the 
conveyance to Powely and that the adminiftrators of Baldwin 
ihould account for what rents and profits were received 
by Baldwin^ and (liould take an account of the intereft due 
for the monies advanced by him until he was paid off by 
Powell and that cofts (hould be referved until the account 
taken ; that upon payment by Croft of what fliould appear 
due to Poively he (hould be permitted to redeem, or other- 
wife his bill fhould be difmifled. (2) 

And upon hearing the caufe that flood next inter Sir John 
Morgan verf. Powel ^ al\ wherein Sir John Morgan as heir 
and adminiftrator with the will annexed to J. Ridhoufe his 
grandfather, to whom Rohert Roufe had con fc fled judgment in 
M* Term 1710. in the fum of iJ»oo/. being the penalty of 
a bond given by Roufe to him for fecuring 695/. which judg- 
ment was prior to the mortgage to Croft^ which by the ver- 
di<a was found not to be executed till the 5th of Jtdy 17 12. 
though dated \\\ April 1709. it was by the confcnt of all 
parties concerned for Croft and Powel decreed, that an ac- 
count fhould be taken of what was due on that judgment. 



(2) The cafe of Manlove verf. Ball appears to have been determined upoa 
and Bruio/tf reported ia z Y^tn. 84. the fame priacipic with the prefent. 

as 



6ii 
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as well as of what was due to Powel ; that Sir J, Morgtuif 
on payment of what fhould appear due to Potoel^ (hould be 
permitted to redeem him, ot if he refufed, his bill {hould 
(land difmifTed; and that in cafe Sir J. Morgan (hould 
redeem Powel^ Croft on payment of what (hould be due to 
Sir J. Morgan (hould be permitted to redeem both ; that 
the parties (hould be examined on interrogatories, and the 
deputy armed with power to fend for perfons^ papers, 
records, and to iilue a commiflion to examine witnefles^ 
tic. 



C6i2 ] 
Cafe 263. 



The Court rc- 
fuicd to order an 
Bccouot in equity 
for an attorney*! 
bill wh*ch had 
been taied by a 
prothonotary of 
the Court of 
Common Pleas* 
a Tq. Abr. 8. 
pi. 2I> S. C. 



Olbaldifton vetf. And. Crofs, Harry Crofs, 
Will. Kroger and Richard Chancy. In • 
Scacc\ 

THIS was a bill fuggefting, that the plaintiff being 
an attorney of the Common Picas, and having a te- 
nant or»fervant in a publick houfe, agreed with the de- 
fendants j4. and H. Crofsj Brewers, to lay his beer and ale 
to the faid houfe, which he the phintifF would pay for ', 
that the defendants brought in a bill for 314/. 15/. that 
the plaintiff brought in a bill for bufmefs done for the de- 
fendants fometimes as partners, fomctimcs on their fcveral 
accounts, amounting to 324/. 15/. id. that tliis bill was 
taxed by a prothonotary at 102/. 17^.-, that the defendants 
had on a trial a verdift for 210/. 18/. this 102/. 17/. being 
pleaded by way of fet off, and an allowance made of it by 
tlie Jury. But it was infifted by the plaintiff, that the pro- 
thonotary in his taxation deduced 41/. 15/. out of the 
plaintiff's bill as received by the plaintiff, which had been 
othcrwife difcounted ; and the taxation being upon a plea 
put in to an uftion brought in by the defendants as partners, 
the protlionotary had difallowed all fums difburfed by the 
plaintiff for any of the defendants on their feveral ac- 
counts ; and fo prayed that the defendants might come 
to a fair account with tlie plaintiff for the monies due to 
him. 



The 
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The defendants did not plefad, but inCfted by way of an- Oibaldhton 

^ . ' ' V, Cross and 

twer in bar to the account prayed. Oihcn, 

And the plaintiff being ready to read his proofs, the 
defendant's counfel objeGed, that admitting the fuggeftions 
of the bill proved, the plaintiff's bill ought to be difmif-' 
fed, as having no foundation for relief in a court of equity ; 
for if tlie defendant fliould be decreed to account here, 
it would tend to over-hale that taxation of his bill which 
had already been taken and fettled in a proper court ; and 
in cafe the prothonotary did not make all juft allowances, 
upon application to the Court of Common Pleas, the Judges 
would have referred it back to be reconfidered ; and in cafe [ ^13 1 
^ this method fhould prevail, which is without example, every 
cunning and litigious attorney would prefer a bill in equity 
whenever his whole bill was not allowed, in order to have it 
re-examined, and the account taken in a court not fo proper 
for It. And though it is faid, that the bill, with refpe£b to 
the bufinefs done for the defendants in their fcparate capa- 
cities, was rejected by the prothonotary, as not within tlie 
rule of reference J yet that is a matter determinable at 
law, and no impediment to the plaintiff's iilue at law, as 
fuggefted; and by the fame reafon every attorney may 
avoid fuing for his fees, and bring a bill againft the defen- 
dant for an account in another court where liis bill cannot 
be' taxed. And though it be faid, that 41/. 17/. \d. was 
charged ds received by the plaintiff, which was difcounted 
otherwife, that might have been a ground for a re-examina- 
tion, if the Court of Common Pleas had been applied to; 
or if any perfon had received that fum without confidera- 
tion, it IS money received to tlie plaintiff's ufe ; but after 
he had infifted on this before the protlionotary, and ac- 
quiefced in his taxation, and had had the benefit of it upon 
the trial, it is too late to infift fin in this matter ; and al- 
though tliis might have been pleaded, yet it may be infixed 
on by the defendant's anfwer. And of that opinion was the 
Court, and the bill was difmiffed. 



Vol. II. 
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Cafe 264. .Hungate verf. Fothergil, Adminiflrator of 

Eliz, Beft. In Scacc'. 

A ehirgc for 'TT* HIS was a bill to havc the conveyance of an eftatc 
b^'dtiua'S^oat difcharged of 61. per annum granted out of it to 

of money 4ue, Elizabeth Befl for hcT life, on payment of what was in arrear 

vnlefa it was fo , , , » r t t t i 

•greed upon. at her death. It was referred to the deputy to take an 
account of what was due 5 who reported 44/. i6/, id. xo 
be due ; but an exception was taken to the report, becaufe 
no deduftion was made for what was due for the board 
of Elizabeth Bejly which .ought to have been allowed out of 
the arrears, fince her board muft have amounted to that 
fum or more. But fince no agreement appeared that the 
board fliould be fet againft the annuity, the Court thought 
r 614 1 ^^^ *^ deputy had done right ; for Non conjlat but that (he 
might have paid for her board (and the deputy faid that (he 
did) ; and therefore the exception was difallowed, and on 
the payment of 44/. 16/. irf. the defendant fliould convey ; 
but on the failure of payment in fix montlis his bill fliould 
be difmiflcd with cofts. 



Cafe 265- Bilhop verf. Burton & AF. In Scacc'. 

A will (hall not T^ ^^^ ^^^^ ^ ^^^^ ^^^ ^" account of the pcrfonal 
be re»d oa proof X eftatc, and if that was not fufficicnt, of the real 

of a witneli t ' ' 

hand, unleft eilatc devifed by Marriot Pett to WilUam Jejfup and William 
pioof thai be la Fi^chy for a term of 500 years, for the payment of his debts; 
l*E*'.Abr. 6 and fets forth, that Marriot Pet t by will, dated the 1 6th of 
pl. 17. S.C. OBober 1706. dcvifed utfupra^ on truft for the payment of 
his debts, and afterwards to raife 206/. a-piece to his dauglv- 
tcrs Elizabeth :xnd Jaiie\ and died in 1722. That the ex- 
ecutors refufing to aft, his fon William Pett took adminiftra- 
tion with the will annexed ; that the defendants Burton and 
Bnftce entered on thefe lioufes by virtue of an outlawry againft 
William Pett the fon, which was now avoided by his death, 
and judgaient for an Amo%^as mafwm^ and tliereforc prayed 
3 an 
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an account of the profits from Jf^ilUam Pitt generally, from Bishop v. 
Burton and hance fince the recall of the outlawry. But 
when the plaintifT was put to prove the will, the proof was of 
die hands of Marv'wt Pett tlic devifor, and of Gilbert Innis 
and James Sa'whill^ two of the fubfcribing witnefles, who 
were proved to be dead ; and as to J. Barringtcn the tliird 
fubfcribing witnefs, the witnefs depofed, that he was credibly 
informed in the country where he lived, and believes it to be 
true, that he died two years before, and believes his name 
fubfcribed was his proper hand- writing. But the Court was 
of opinion, that that wab not fuflicicnt proof to have the will 
read in evidence. 



O z 
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Cafe 266. 



A court of 
rquiiy may or- 
der a feme co- 
vert who is an 
infant, being an 
heir or truftee, 
to levy a fine. 



Anonymous. 

A Petition In Chancery was exhibited againft an hifant, 
the heir of a mortgagee in fee, upon the ilatute 
^1 Annate. 19. (i) which (reciting that many inconvenien- 
cies arifing by reafon perfons under age of 21 years 
having cftates in truft or by way of mortgage cannot con- 
vey any fure eftate in fuch lands and tenements) cnacis, 
That perfons under age, by the direclion of the Courts of 
Chancery or Exchequer, on petition of the Ctflui que Tnijl 
or mortgagor, fhall convey and aiTure fuch lands in fuch 
manner as the Court fliali dirccl ; and fuch conveyance or 
affurance fliall be as good and effeftual to all intents as if 
fuch infant was of full age ; and fuch infants flurll and may 
be compelled to make fuch conveyances and affurances in 
like manner as truflecs or mortgagees of full age arc com- 
pellable 10 convey or aflign their truft or eftate. 

The heir, againft whom the petition was, was a feme 
covert, and it was doubted by the Mafter of tlie Rolls, whe- 
ther (lie could be compelled to levy a fine, becaufe fuch fine 
muft enure to a double intent, fir it, to afTure or convey the 
eftate as ftie was an infant, and then to bar her as flie was 



(i) This flatute extends only to ifl only by conflruftlon of equit)% 
plain and exprcfs trails, and not to Coodi,vjn y, LiJIfr, 3 P. Wms. 387. 
thofe trails which are implied and ex- 

a feme 
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a feme covert; upon which application was made to the Anonymous. 
Lord Chancellor, who propofed tlie matter to my conGder- 
ation, as it might be a cafe that might come before the Court 
of Exchequer, 

And I thought that the Court might order an infant that [ 6i6 ] 
was a feme covert to levy a fine, (2) for the adl is general ; 
lirft. That all perfons under age (hall convey and a^ure; 
fo that it feems to be the intent of the aft, that every infant, 
which comprehends all without exception, whether covert, 
or not ; and a feme covert cannot afl'ure otberwife than by 
a fine ; and the ftatute direfts that fuch infants fliall con- 
vey and afiure, and the inconvenience before the ftatute is 
recited to be, that before an infant could not make a fure 
eftate, fo ttat whatever aft is neccflary for any infant to do 
in order to make a fure eftate, or affure to the party the 
lands, istc. the infant is compellable to make, for he is to 
convey or afliire in fuch a manner as the Court fliall direft, 
and fuch conveyance fhall be good and effeftual to all intents 
in fuch manner as if the party was of full age. It feems to 
be left therefore to the difcretion of the Court what convey- 
ance IS proper ; and whatever it would be needful for a per- 
fon of full age to do to make a fure eftate, the Court may 
direft an infant to execute ; and confequently fince a feme 
covert of full age could not aflure but by 'fine, the Court may 
direft an infant to convey in the fame manner ; it is true 
that in many eafes a deed (hall not enure to a double intent^ 
but that is when one intent was fingly in view ; for if one 
and the fame aft muft in the nature of the thing have a 
double operation or effeft, the law will allow it to enure to 
a double intent ; as if a difleifor grant to the difleifee for 5 ^o» 'S« «• 
life or in tail, who afTigns it over to another, fuch affign- 
ment enures as a truft and confirmation too, Co. Lit. 
302. a. 



(2) The Lord Chancellor, in the judges or commiffioners to take a fine 

t^Cc of IVinnifigio/t V. fo/tj reported in from an infant; but ordered the 

V P. Wms. 538. declared that he did mailer to diredk a proj>cr convey- 

aot know how he could direct the ance. 

03 
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Cafe 267. The King verf. Rich. Manning. In Scacc'. 

InfmuK^ing f | ^HIS was an information by the Attorney General 

yoodt all prcfent I -/iiiri #•« t . 

and aiding are •'- ftgamit the defendant, for that merchants unknown 
Jqlianriiabufio leaving imported 100 weight of tea, value 50/, and lamled 
the whole jpe- ^jiem in the port of Lmidon^ the duties not paid or fecuifed, 
the faid tea came to the hands and pofleflion of the dc 
fcndant, knowing the duties not to be 'paid or fecured$ 
[ 617 ] whereby he forfeited 150/. the treble value. The defendant 
pleads Vlon devenerunt\ and on a trial before Chief Baron 
Reynolds a fpecial verdid was found, That the 100 weight 
of tea was imported and landed, the datxts not paid \ that 
ThoffMS ^Mjf and the defendant, who knew thnX the duties 
were not paid or fecured, bought the tea for 20/. on their joint 
account of one Samuel Gihron of AJhhtrtihum in Sujfex pri- 
vately, but ohly a third of the money was paid by the de- 
fendant •, that they afterwaVds carried it to Cudham in KenU 
and there divided it into twelve parcels, and brought it on 
horfes in facks to a place near Londm^ and tlience carried it 
into London by night under their coats to in inn in White-- 
tkapely where, by the defendant's direftionj it was put under 
a bed, on which the defendant laid himfelf down whilft 
Thoims ^tcif went out to fee for a purchafer, to whom 
they fold it for 24/. and the defendant had 8/. the third part 
of that price, for his proj>ortion of the tea. 

That the value of the tea was 24/. the treble value 72/. \ 
and whether the whole 100/. of tea came to tlie defendant's 
pofleffion they fubmit to the judgment df the Court 5 and 
if the Court "be of opinion that die 100 weight of tea did 
come to the poflefTion of the defendant, they find fo ; but 
if the Court think that only a third part of it came to his 
hands, they find that a third only came to his pofTcffion. 
By the ftatute B Anfja^ c. 7. fee. 17. if any gcx)ds what- 
foever liable to the payment of duties fhali be unfliippcd with 
intent to be laid on lan'd, (the cuRoms and other duties not 
being firfl paid or fccurcd) or if any prohibited .goods fliall 

be 
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be imported, not only the {roods (hall be forfeit, but alfo The Ki kg v. 

'^ , ^ ^ , . Manning* 

the perfons afliding or otherwife concerned in tlie unfliip- 

ping thereof, or to whofe hands the fame (hall knowing^ly^ 

come after the unfhipping, (Iiall forfeit treble the value 

thereof. 

And it was infifted by Mr. Strange^ Solicitor General, 
that the treble value of the whole loo weight of tea was 
forfeit; for tlie defendant and ^//o^ having bought tlie tea 
on their joint account, the defendant had the pofTcifion of 
the whole, and partners in a wrong are anfwerablc for tlie 
"whole; and cited a cafe Mich. 1721. Doe ytr. Butlar^ on 
a Deveneruntj where it was faid, That the defendant having 
carried away for his (hare but four anchors of tl>e 320 r (Jjg 1 
gallons of brandy and 200 gallons of wine charged in tlie 
information, ought to be charged with no more than what 
he carried away ; but by Montague Chief Baron, as the 
defendant M'as prefcnt when the whole quantity came on 
(hore, he was liable for all, it not being material what he 
carried ofThimfelf ; and a verdict was for die King for the 
whole. 

So in Michaelmas 1725. The {a) Attorney General verfus («) Buob.!!}. 
jtmbro. Burgefs^ on a Dcvenerunt for 3000/^. of tea and 
20o/^. of coffee, it appeared that the defendant had feveral 
partners in the goods, and that all did not come to the de« 
fendant*s own hands ; but Pengelly Chief Baron, As there 
appeared no diftribution to be made between the partners, 
and tPiey having a joint property, tlie pofTeflion of the per- 
fons to whofe hands the goods came was the poflefTion of the 
defendant ; and when feveral perfons are concerned in a faft 
of this nature, though they are not all together when the 
faft is committed, every one may be profccuted for the pe- 
nalty feparatcly ; that the receiving of the gootls by the de- 
fendant's agents after the landing, was fuflicient to charge 
the defendant, and as all the partners afted their parts, they 
were agents for one another, and all chargeable ; tliat where 
fcveial were concerned in taking goods, trover lay againft 

O 4 any 



6x8 De Term. Sana. Hil. 12 Geo. II. . 

The KiKc •». any one ; and die King had a vcrdicl for tlie whole qiutn- 
tity. 

So m the cafesi The Attorney General verf. John Palmer^ 
in Pajcb. 1727. 

(m) flanb. 113. The (a) Attorney General vcr(. Edward Carbeld^ inHiL 1 732. 

The Attorney General verf. Sweetings in Pa/ch. i?!?* 

The Court took time to confider thofc cafes, and after fomc 
days confideration, I was of opinion for the King, but not 
merely becaufe the goods were bought on their joint account, 
for though jointenantsyo«/y^^/^^rwyf/^rr tot/i^ yet to divers 
purpofcs each hath but a right to a moiety, as to infeoff, give 
Infri, p. 6i«, ^^ demife, to forfeit or lofe by default. Co. Lit* 1 86. a> If 
r 610 1 ^^^ purchafe, and one is a Villain, the Lord can enter but into 
a moiety, or if one be an alien, the King, on office found, fliall 
have but a moiety. 

If one jointenant be indebted to the King, but a moitty 
fliall be extended; and if he die before any extent, no extent 
Ihall be made on the land in the hands of the furvivor. 6>. 
Lit. 185. a. 

If A. B. and C. are partners, and judgment and execution 

is fucd agaiiift A. only his flinrc of tlie goods can be fold; il 

is true the Sheriff mav fei>:e the whole, becaufe the fliare of 

eacli being undivided cannot be known ; and if he fcize 

more than a third part he can only fell a third of what is 

feized, .for B. and C. have an equal intereft with A. in the 

. goods feized ; but the Sheriff can only fell the part of him 

agiiinll whom the judgment and execution was fued. So it 

was refolved by Hoit and the Court, Heydon and HeyJon^ 

(h) Holt, joi. Mich. 5 W. tsf M. I Sn/I:. 392. (h) So it was holden (r) 

s.ipra p. 277 I Shw. 174. per Holty and no Judge denied it, and PolUs- 

(0 Holt, 64*3- y^''^'^ ^i"**"^^on accords. And in that cafe Backhnr/l 2nd Qin- 

i> C. herd^ i Show, in a, -when d. Scire Fai ias illucd again ft B, af- 

z \A Raym. , r • r i 

•-.:u ter the leizure of all the partnership goods upon the judgment 

il f/a, r". 616*. ^^^^ execution againll A. and the Sheriff returned Nid/a tong^ 

it 
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it was holden a &lfe return ; for B. had a ftiare of the goods, The Kiwc tw 
and the pofieflion continued in him, notwitliftanding the fei- 
zure upon the execution againft j4. 

But for the more explicit declarations of the grounds of 
my opinion, I do agree, Firft, That where feveral perfons 
are engaged in a tortious aft, all prefent and aiding and affift- 
ing in it are equally culpable, and liable to anfwer for the 
whole of the niifchief done, and that where they are parties 
in the aft, though not perhaps prefent at that particular 
branch of it for which he is charged. It is fo in the cafe of Foft. 350, 
robbery, burglary or other felony j and therefore if A. and 
B. engage in a robbery or burglary, and yf. (lands to watch 
while B. breaks open and robs the houfe, or while B. pur- 
fues and robs a perfon out of his fight, and if B. kills the 
man j4. is guilty of the murder ; fo it is if feveral come to 
do a trefpafs, to make an affray, rob a park, plunder a fliip, i- ^ ^ 
or run prohibited or uncuftomed goods, all engaged in the 
faft are chargeable with the whole doings, and all the confe- 
qu<:nces of it, if murder be committed by any of the company, 
though the reft were in other rooms, in other parts of the 
park, or know not what goods were taken or carried off by 
otiiers, they are equally guilty ; for in the eye of the law they 
were all prefent aiding and afTifting ; and therefore if the de- 
fendant had been found guilty of aiding or aflifting, or otlier- 
wifc concerned in unfliipping the tea, I (hould make no quef- 
tion but that he would have been liable to the penalty of the 
treble value for what he or any others at tliat time carried ofii 
for they were all aiding, aflifting, and concurring in the fame 
tortious aft. 

And this is what was determined in tlie cafes cited ; in the 
cafe of Doe and Butlar^ the Chief Baron Motmiague faith, the 
'defendant was prefent when the whole came on (hore, there- 
fore it was not material what he carried off. , 

So was tlie determination by Qiief Baron Pengelly^ in the 
cafe of the Attorney General and Burgejs ; all the partners 
afted their parts, and were agents one for another, and all 
chargeable. It is faid indeed before^ the partners having a 
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joint property, the poffeflion of the pcrfons to whofe hands the 
goods came was the ^ofleiTion of the defendant ; but this can- 
not be meant of a joint property by purchafe, but where feve- 
ral perfons arc parties in the tort ; in running the goods into 
other hands, the poflefTion of thofc to whofe hands the goods 
came is the poflefTion of tlie defendant, who was a party in tlie 
running of them, though he was not the particular perfon who 
brought the goods to the hand in which tliey were found ; 
for fo it is, added he, where feveral perfons were concerned in 
Carth. 1 71. a fadl of this nature, though not all togetlier when the hSt is 
16a tf.^' ' committed, yet every one may be profecuted for tlie penalty 
feparately ; this, or fimilar to this, mud be tlie cafe to make 
all the expreflions pertinent and confident, if we have a full 
and right account of them. 

So in the cafe of the Attorney General verf. Palmer y which 

was on a Devenerunt for looo lb. of coffee. It was objcfted, 

[621 ] diat the defendant being hired with otliers for carrying the 

goods in the information, he was clurgeable for no more than 

' the two bags which he carried. 

But It was anfwered by Chief Baron Pengelly very rightly^ 
that the defendant was a perfon to whofe hands the goods 
came within tlie nature of the ftatute ; for as all tlie perfons 
went togetlier with one intent, the Crown might charge 
whom tlicy would. All agents are to be charged, otlierwife 
the a£V was not made full enough for the benefit of the 
Crown 5 and it appeared that the defendant had the whole 
charge of the goods for fome part of the time. A private 
perfon may bring an aftion againfl: any one, where feveral 
. are concerned in taking his goods from him. He remem* 
bcred an aclion againfl two for ftranding a fliip, when 203 
were concerned, and a verdidi againfl tliem, and they paid 
the money. 

So in the cafe of the Attorney General verf. Edward Car" 
Md, on a Devenerunt y for 6000 Ibm of tea, which it was proved 
tlie defendant and others brought from the fea-fide at feveral 
times. It was obje£led, that the defendant could not be 

charged 
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cliarced with more than the three horfe-loads he carried, Ilncc THcKikg v. 
the defendant had not tlie command of the reft, nor was 
their mailer. 

But it was anfwered, Wliere feveral are concerned in a 
joint defign, they are all anfwerable, as in cafes of ceflts 
;ind wrongs. In trefpafs, if feveral take away goods, all are 
anfwerable for the whole. In tliis cafe they were all jointly 
concerned in Ac fame thing, and every one anfwerable for 
the whole ; the laft cafe, The Attorney General and Palmer^ 
was cited that the feveral profecutions there could be but one Banb. 213. 
recovery by the King ; for if fatisfadion was recovered from 
one for the whole, the others were difcharged ; if feveral arc 
bound in a bond, all may be fued, but tlicre can be but one 
fatitfaftion. 

Per Chief Baron Reynolds. Where feveral are jointly con- 
cerned it is a joint undertaking, they are all liable for the 
whole, though the Crown can have but one fatisfaftion. r 622 1 
And the King had a verdict for the w hole. 

And a cafe was cited, P. 1727. inter The Attorney Gene- 
ral znd Sweetings on a Devenerunt for i8oo/i. of tea, 100 lb. 
of cocoa, 150/3. of coffee. 

Objeftion. The defendant was not chargeable within the 
words of the ftatutc j for he kept a public-houfe, and was 
not rcfponfible for the goods brought there by the guefts ; the 
goods belonged to another, and the defendant could not 
know but by hearfay that the goods were run. But Chief 
Baron Pengelly was of opinion, that fince the a£k made, not 
4>n]y the importer, but thofe to whofe hands the goods came 
after, were liable to profecution, the Crown might charge all 
to whofe hands the goods came after importation j for the firft 
might not be found, and if other perfons could not be profe- 
cuted, the aft would be evaded; and where a perfon delivers 
ruti goods over to another, both are equally guilty. 

And afterwards, vtz. in February 1 738. HiL 12 Geo. 2. 
the Court gave their opinion. And it was agreed, firft, That ^ 

in 
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The King V. in all cafes of tort, all pcrf«n8 prefcnt, aiding and affifting arc 
cqaally liable for the whole mifchief done ; and one (hall not 
cxcufc himfelf by faying that he did but little part of the trcC- 
pafs -y for in trefpafs there are no acceflariegy but all aiding 
and afliding in it are liable. 

So tliat in pulling down a houfe, plundering a (hip, run- 
ning goods, which are illicit and tortious acts, all arc rcfpon- 
fible for the whole damage done. And this is what was de- 
termined by Chief Baron AUfitague^ Doe ver. Butlar^ the de- 
fendant being prefent, and helping to bring the whole on 
(liore, was refponfible for the whole, and it is not materi;J 
what he himfelf carried. 

So by Chief Baron Pengellj^ in the cafes ol The Attorney Ge* 

fteral verf. Burgefs^ and The Attorney General and Calver^ 

That where feveral perfqns are concerned in a joint faA of 

C 623 3 ^^^s nature, though not all together when the fa£b is done^ 

every one may be profecutdd for the penalty feparatcly. 

So Chief Baron Reynolds determined in the cafe of The At^ 
torney General and Carbeid, where feveral are jointly con- 
cerned, and it is a joint undertaking, they are all liable for 
the whole. 

Secondly, It is agreed, tliat where run goods come to the 
hands of any perfon knowingly, by this ftatute 8 Ann. fuch 
perfon is made liable to the fame penalty of the treble value, 
although he is but in the nature of an acceflTary in receiving the 
goods, as well as the principal, who was aflifting in the run- 
ning and unftiipping of the goods. But there is tliis difference 
between tliem ; he who was prefent in helping the goods oi\ 
fliore is a party in the illicit aft itfclf, and therefore is charge- 
able with the whole ; but he who receives any part of the 
goods after they are put on (hore is not a party to the original 
aft, but is only culpable for what he receives, and confcquently 
can forfeit only tlic treble value of the goods which came to hia 
hands » 

And 
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And I bdicve nobody would think it fo confonant to jufticc, The Kiwc '^ 
that the receiver of a pound of tea or coffee, which had not paid 
duties, (hould pay the treble value of looolb. which was run 
at the fame time, which he knew nothing of. Our law is 
very cautious in extending puniflimcnt beyond its due propor- 
tion ; and therefore in trefpafs, mayhem, pramunirey l^c. 
there are no acceflaries, for acceflaries before by counfel or 
command are in the fame degree as principals •, but the accef- 
fary after, by receiving the offender, cannot by law be under 
any penalty, unlefs the ftatutes which induce the penalty ex- 
prcfsly extend to receivers and comforters, as fome do. ^ g], com. j6w 
I Hak'^HiJi. P.C.Gi'i. 

Thirdly, It is agreed. That if a perfon be hired to carry 
goods which have not paid duties, knowing the duties unpaid, 
he is a perfon to whofe hands the goods knowingly came, and 
confeque'ntly liable to the penalty of the treble value, other- 
wife the a£l might be eafily eluded. 

But there is a difference where a perfon is hired to help the [ 5^4 ] 
goods on fliore, from him, who being prcfent, and aiding and 
aflifting in the unfliipping o£ the goods, is party in the wrong, 
and liable as every principal aftor to anfwer the whole da- 
mage. And that was the cafe of The Attorney General and 
Palmer y whereirt it was faid, that all the perfons hired went 
together with one intent to carry ofE the goods. If perfons 
are hired to pull down a houfe, they are all trefpafTers. But if 
a porter be hired to carry a parcel of tea after tlic importation, 
which he knows was run, he is a perfon to whofe hands that 
parcel came within the intent of the aft, and will be liable to 
the treble value of that parcel: but I believe nobody will fay 
that he is anfwerable for the treble value of the whole cargo. 

Fourthly, So likewife if a keeper of a public houfe receives 
the whole parcel, which any of his guefts, whom he knows 
to be a fmuggler, brings to him, and takes it into his poflcffion 
and conceals it for him, he is a perfon to whofe hands thofc 
goods came, and will be chargeable with the penalty of the 
rrcble value of what he fo concealed, but not of the goods 

carried 
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TbcKiMovk carried by Other perfons to Other places. So was the cafe of 
Yi&^ Attorney Gtntral and ^wtetingy and many fubfequent de- 
terminations* 

Fifthly, So likcwife if a pcrfon buy any quantity of goods 
which he knows were run, and tlie cuftoms not paid, he will • 
be chargeable with the treble value of the goods fo bought, for 
he is a perfon to whofe hands the goods came ; for though it was 
under the pretence of a contraft, yet fmce he knew that tlic 
cuftoms were unpaid, it was an illicit contra£t, and he becomes 
partlccps crhnims by receiving thofe goods ; and the contra£i 
or purchafe will no more exempt him than if he had bought 
goods of a pirate or felon, which alters not die property of 
them. 

• By the ftat. 8 Geo. c, i8. /. to. Forafmuch as perfons 

ufing clandeftine trade, are greatly encouraged by many for 
private lucre, who buy and receive goods clandeftinely im- 
ported ; if any fliall receive or buy any goods clandeftinely 
run or imported before condemned, knowing the fame fo to 
be clandeftinely run or imported, forfeits 2o/. on convidion 
before a Jufticc of the Peace. 



[625] 



But fuppofe two perfons join ftock togetlier, and buy goods 
on their joint account, and one is conufant that tlie goods arc 
run, and jhe other is not, (which was the prefcnt cafe, for it 
cannot be intended that ^tolfkntw the goods were uncuftom- 
ed, unlefs it had been fo found, iox fraus twn eft prafumtmL)^ 
I am clearly of opinion that the defcnilant is liable to tlie treble 
value, though ^toif is not; but then the queftioi) will be for 
what quantity he is liable ; and I am of opinion, that if tliey 
had divided the goods after their purchafe, that the defendant 
could be liable only to the treble value of his (liare, and no 
more, for no more came to his hand or pofleflion ; for though 
Supra, p. 61S. ' jointenants are feifcd or pofTefl'cd per tny tsT per toufi that n^ 
they are fo far poiFeiTed of die whole that none cnn fay, till 
partition made, that this or that part is not in his pofic^uoo* 
yet they in right and reality are poiTcflcd of no more than their 
proper fliarc or purparty. 

hi 
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As therefore they pive or difpofe of no more, fo neither Thi Kiwo «. 
can they forfeit any more. Co. Lit. 1 86* a* 

If a villain and freeman purchafe, the Lord is entitled to Sapra, p. 619. 
what his villain is pofTefred of, yet he can enter into a moiety 
only. 

So if an alien and natural-born fubjeft purchafe, though the ^"P"» P* ^'9- 
heir is entitled to all tlie alien was fcifed or poffefled of, yet 
tlie heir, on office found, can have but a moiety. The treble 
value of what comes to the defendant's hands is the meafure of 
his penalty, but that muft be meant of what really and truly 
comes into his poflenion, and not what notionally and virtually 
only can be faid to be in his pofleflTion. 

If partners be of goods, and execution be fued by Fieri [ 626 ] 
facidj againft one fof his fepanite debt, the Sheriff may feize 
the whole in order to inventory and appraife them, and to have 
a true account of the value ; but he can fell but the fhare of 
him againft whom the Fieri facias was fued, for the Fieri fa- 
cias warrants him to levy de bonis iff catallis of the one, and 
all may in fome fcnfe be faid to be his goods, becaufe he hath 
a joint intereft in all, yet fmcp he hath a right and pofleflion ^P** P* ^''^ 
of a moiety only, the Shcrifl' can difpofe of no more. Heydon 
^ndHeydon, I &/^. 392. 

And notwithftanding fuch felzure of the whole, the. other 
partner continues in pofleflion of his (hare or moiety; and 
therefore where y/. B. and C. were partners, and upon a 
Fieri facias againft j4. the Sheriff had fcized the whole, and a 
Fieri facias came againft B, and tlie Sheriff returned Nu//a 
tona^ it was refolved that an aftion on the cafe lay againfl him 
for the falfc return, for B. was ftill in pofleflion of his tliird 
part of the goods. Bachtr/l 2nd C/inkerd, 1 S/jow» 174. 

However, as this fpccial verdift is found, I think the whole 
ICO weight of tea came to the defendant's pofleffion, for it is 
faid, that he took care of the whole, that by his direction it 
vrzs put under the bed, and he lay down on the bed; fo that 
apparently he had at one time the whole under his cuftody 

and 
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Supra, p. 328. 



and care, and ufed endeavours to conceal h, knowing the. 
^hole to be uncuftomed goods. What more does an inn« 
keeper or alehoufc-keepcr do, who takes the goods of a fmug* 
gler to lay up and conceal? So it was determined in the cafe 
of The Attorney General and Sweetings 1727, and many times 
Cnce. 

A jointenant may make his companion his bailiiF, and 
maintain account againil him as fuch. Co. Lit. 1 86. a. Here 
Thomas ^*i/'intrufts the defendant with the goods to conceal 
and fecure them; fuppofe he had embezzled them, would he 
not have been chargeable by his companion for them ? And if 
fo, he muft have poffeflion of them. 

It is not necefTary that he to whofe hands goods came 
ihould have the abfolute pofTeflion in them. If a man delivers 
money to a fervant to carry, and he is robbed of it, tlie fervant 
may maintain an a£lion againft the himdred, and declare that 
he was poffefTed /// de bonis fuis propriis. So it was refolvcd 
4 Mod, 303. Combs (/j) verf. Hund. of Bradley, and yet the 
poffeflion is not divefted out of th& matter, for he may bring 
an aftion if he plcafes. 

And judgment was given by the whole Court, that the 
defendant fhould be charged with the treble value of the whole 
100 weight of tea, which amounted to 72/. 



Cafe a68. 



Philip Earl of Cliefterfield veff. Charles Duke 
of Bolton. In Scacc. 



A covenant to 
krep a houfe ia 
goo^ and fufficl- 
ent repair, and 
fo to leave it, 
bind! the cove- 
nantor tore- 
build, if the 
hovfe is burnt 
down bjf acci- 
dent. 

zLdRaym. 9x1. 
1165. 
3 Barr. 1639. 



THIS was an aftion of covenant, wherein the plaintiff 
declares, That by an indenture dated the 21ft of July 
1 7 13, between j^/me Vatighany folc daughter and heir of John 
late Earl of Carberyy of the fir ft part. Scroop Earl of Bridgewa^ 
ter, C/:?o. Earl of Siwderlandj Edward William Patvlett, and 
the plaintiff, then named Philip Dormer Siatihopey of the fft? 
cond. Sir Thomas Stepney, Sir Edward Manfell^ Sir Nicholas 
Williams and Griffith Rice of tlie tlurd, tlic defendant then 

Marquis 
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Marquis of Winchefter^ of the fourth, and Richard and John CHii+Ek- 
yaughan of the fifth part, reciting, that the late Earl of Carbery B«lt«k. 
deviled biteftate in Com. Carmarthen for loo years to Richard 
And John Vaugbany on truft to raife 150/. per annum f for the 
maintenance of his two fiAcrs hsidy Frances and Lady Altham 
for their lives, reverfion to his daughter and her heirs; and 
that in confideration of a marriage between her and the de- 
fendant (lie conveyed to the faid Earls of Bridgwater, Sunder- 
landy Lord William Paw/ett, and the plaintiff and their heirs, 
all the capital mefluages called Golden Grove^ the demefne 
lands, park, warren, CsTr. to the ufe of the defendant and the 
faid Lady jtnne Vaughan his intended wife, after the marriage, 
for their lives and the life of the furvivor, without impeach- 
ment of wafte, except fuch wafte afterwards reftrained ; then ^ ^ ■ g n 
. to truftecs, to preferve contingent eftates ; then to the firfl: 
and other fons of the defendant on the body of the faid Lady 
^nne in tail male *, then to the daughters of the faid marriage; 
then to fuch ufes as Lady Anne by deed or will fliould ap- 
point) and for want of appcintment to her and her heirs; the 
defendant covenants with the (;iid Earls of Bridgwater ^ Sunder* 
landy Lord William Pawleit and the plaintiff, that at all times 
during his life, the defendant fhould and would fufHciently re- 
pair and keep in good and fufficient reparation the faid capital 
mefluage called Golden Grove^ and fo leave the fame at the 
time of his deceafc; hewing allowed to cut fufficient timber 
for repairing the fame. And the plaintiff affigns the breach, 
that after the faid marriage, viz. on the i{\.oi May 1730, and 
from thence continually hitherto, the faid capital meffuage 
called Golden Grove^ and all the buildings thereof, have been 
in decay and wanted good and fufficient reparation, and great 
part thereof fallen down ; and although the defendant during 
all tliefaid time was allowed to cut down fufficient timber for 
repairing the fame, yet he hatli not repaired the fame or any 
part, or kept it in good and fufficient repair. 

The defendant by leave of the Court pleads double ; firft, 

That he hath repaired and kept iii good and fufficient repair 

Vol. n. P the 
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Chsitsr- the faid Capital meiTuage according to the fenn and eStSt 
BoLToK. of the faid covenant ; and thereon iflue is joined. 

Secondly, That before the faid ift of May three fourth 
parts of the faid capital meffuage was burnt down, and that 
he repaired and kept it in fuflicient repair until it was fo 
burnt down \ and that he hath fufEciently repaired and kept 
in repair the refidue of the faid meiTuage chat was not burnt 
down, upon which the plaintiff demurs. 

And it was infifted by Mr. Tay/or Counfel of the defen- 
dant, that by this accident the defendant was excufed firtMn 
the repair of the houfe ; for, as in wade the defendant 
b excufed by inevitable accidents, there is the fame reafon 
C 620 J he fhould be eiicufed in covenatit. If a man coTenants to 
deliver a liorfe, if the horfc die before the time, he b ex- 
cufed. PaL 549. And wherever a thing cannot be deli- 
Hud. 387. ycred in the fame plight, he will be excufed. i Co. 98. 
Shell/s cafe. 

Secondly, And this is the more reafonable Cnce the ftatutc 
6 jimiaf c* 31. y^^. 6» (0 by which it is provided. That 
no adlion fliall be brought or profecuted againft any perfon 
in whofe houfe any fire fhall begin, or any recompence made 
by fuch perfon, for any damage fuffered or occafioned there- 
by; in which ftatute the words are general, and muft ex- 
tend to all perfons ; and it provides. That the perfon whofc 
houfe is accidentally burnt ihall not make recompence for 
any* damage fuffered or occafioned thereby ; and this is thi 
defendant's cafe, for the plea faith. That the houfe mention- 
ed in the declaration was burnt by accident without any de- 
fault of the defendant. 

Thirdly, The plaintiff hath not intitled himfelf to this 
aftion of covenant, for the covenant is. That the defen- 



(i) Thii feflion is made perpetual by the fiat. 10 Ann. c. 14. 

dant 
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jdant fliall f^pair, beincr allowed to cut fuflScicnt timber fbr t«i«T»«^- 
repairing the fame ; fo that the allowance of fufficient tim* Boltom^ 
ber is a condition precedent, which ought to appear to have 
been complied with before the defendant can be charged 
with the repair. 

It is true th^t tjfie declaration avers, that the defendant 
was allowed to cut fufficient timber, but does not fay that 
there was any timber to cut ; and the plaintifF ought to fliew 
every thing requifitc to be done oh the plaintiff's part, pre- 
vious to his aftion ; and if there was no timber the defen- 
dant could not, nor was he bound to repair; and confe- 
iqoently the plaintiff {hould have faid that there was fuffi^ 
cient timber which the defendant was allowed to cut 
down. 

. Fouttfaly^ The declaration dofh not Oicw that the plaintifli 
Mrho is the <^ovenantee, had any intereft in the land, and 
confequently that he is prejudiced by the houfe being burnt ; 
ilhe houfe belongs to the defendant himfelf during his life^ 
jind it doth not appear that he hath any fon, or if he hath, he 
only could be damnified \ Why then (hould the plaintiff |. ^ .^ •« 
recover any damages in this cafe i 

On the other lide it was inlifted. That in this cafe the 
defendant hath exprefsly covenanted to keep the houfe in 
good and fufficient repair, and therefore is obliged to do 
5vhat he has undertaken to do; he ntiight have excepted 
:&€» as is frequently done ; And what reafon can there be 
for fuch ah exception, if the party was not otherwife 
jbound to make good any damage which might happen by 
fire? 

Thb therefore is ttpt like the cafe of wafte, whete in- 
evitable .accidents excufe; but even in wafte, the de- 
fendant muft repair in convenient time ; ahd if blown 
down by tempefl:, confumed by lightning or deftroyed by 
enemies, the tenant may take the materials which remain, 
to repair ; much more where the covenant is exprefs to keep 
in repain 

Pi So 



6j© De Term. Sana:. Hil. 12 Geo, If* 

CHUTtm' So is Dy. 33. fl. Where a leafc was made of a meadow, 

BoLTOM. in which the leflee covenanted to fuftain and repair the 

banks, fo that the meadow (hould not be furrounded, under 
the penalty of lo/. but by a fudden and outragious flood, 
occafioned by overturning the wears in Devon^ the land was 
drowned and the banks dcmoliftied. By Fitzherbert and 
Shelly^ the leffee is excufed from the penalty ; as where an 
houfe is burnt by thunder, or blown down by the wind, 
bccaufe it is the aft of God, which cannot be reiifted ; but 
yet he is bound* to do it up and repair it in convenient time 
hy rcafon of his obvenant. 

So it is faid in SiiU 48. That the lefTee is not diargeable 
for wafte where an enemy invades, unlefs he be bound by a 
particular covenant to keep the land let, without wade. 

In Aleyn 27. in the cafe of Paradine ver. Jane^ which 
was an aftion of debt for rent, the defendant pleaded expul- 
Con by Prince Rupert with an army \ and it was refolved to 
be no plea; (2) for when a man by his own contraft creata 
a duty or charge on himfelf, he is bound to make it good if 
he may, though an accident by inevitable neceflity happen, 
r 63 1 ] becaufe he might have provided againft it by his contraft. 
Therefore if a leflee covenant to repair an houfe, which is 
afterwards burnt by lightning or thrown down by enemieSf 
he ought to repair it. 

(*) Skin. aio. So the cafe of Pool ver. Archer^ in 2 Sh^tu. 401. (a) where 
s c 

there was a covenant to repair ; and the houfe was burnt 

down; the leflTee pleads entry by the leflbr the next daf 

after the houfe was burnt down, fo that he could not repair; 

and judgment for the plaintifi^ 



(2) It was refolved to be a bad plea thing to the purpofe. Had it becii an 

upon the ground of it's being to an action of wultc, and the wallc had 

adion of debt brought for icnt due been done by Prince Rupert and his 

upon the leafe, which lies merely upon foluiers, fuch a circumllancc luigli- 

a contract between the parties, to which have been pleaded to bar the plai*.ii£ 

fuck collateral uiat;cr pleaded w;i# na> Style 47. 

So 
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So in the cafe S/;. 162. (3) Comton and Allen. So 2 Leon. Chmti«. 

189. {a) So iu 2 Sand. 420. (i) in the cafe of Walton verf, Boltoa! 

Waterhoufe. (^) S-v.96. 

S.C. 

In all thcfc cafes it is determined, th^t the lefTee is bound ^^^ ^^' '♦^^ 
to repair, though the houfe -covenanted to be repaired is con- 
fumed by fire. 

This cafe was again argued by Mr. Clari for die plaintiff, 
and by Mr. Starhy for the defendant. 

And it wa6 infifted for the defendant, firft, That the 
aftion was not maintainable agjii^ft the defendant in this 
cafe, bccaufe it does not appear that the houfe called Grove 
Placey was by fcttlement limited to the defendant in poflef- 
fion, for there is a term of an ^hundred years limited to 
John and Richard ^aughan^ on truft to raifc 150/. per nnn. 

for his fiftcrs ; and another term of years limited to 

truftees for the fcparate maintenance of the Duchefs after 
her marriage ; and Grove Place might be includ^'d in one of 
thcfe terms; and if fo, it could never be the intent that he 
(hould repair it till lie came mto the poflcfTion of the eftate. 
Sed non allocatur ; for if this would excufe the defendant, it 
was incumbent on him to fliew that it was comprifed in one 
of thefe terms, for it fliall not be intended ; but in cafe 
it was fo, when the defendant has exprefsly covenanted to 
keep Grove Place in repair, he will be obliged to do it, al- 
though it had been fettled as part of the fcparare mainte- 
nance of his wife. A man may oblige himftlf by covenant 
to repair an houfe in the polfeftion of another. 

Secondly, The covenant is, that he fliall keep in repair, r6^2 1 
not that he fliail rebuild, and therefore it could not be the 



(3) The cafe of Compion verf. j^llen ' murs to this plea, and fcrr caufe ftiews, 
is cxa.dtly in point ; it was an ad^ion of that the plea uas contrary to the dc- 

Covcnant brcugnt by Lompton againfl it'ndant's exprefs covenant by his deed, 

Allen his Icflce for years uptn a cove- and therefore was not good. Roll 

nant of the in Jem lire, for not keeping Chief Ju (lice faid, that a Je/fee that 

the houfe let unto him in repair, the ccvtnauteth to repair, ought to doit 

defendant pleads that the houfe was if the houfe be burnt, bq it by ncf^li- 

bornt by cafualty. The plaintiff de- genceor by other means. ^ttU ^, iiS2. 

^ 3 intent 
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CHBtTit- intent of the parties to bind the defendant b^ond the e6m« 
BM.TOW. mon and ordinary repair, and not to make t new houfei 

if by accident, without the defendant's defauk, it fllould be 
burnt or demoliihed. Sed non allocatur ; for when the de« 
fendant covenants that he will, repair, and keep in good and 
fui&cient reparation without any exception, this imports that 
he (hould in all events repair it ; and in cafe it be burnt or 
fall down, he muft rebuild it, otherwife he doth not ktep it 
I in good and fuff cient reparation ; and this is warranted by 
the cafes cited, which {hew that the covenantor muft rebuild 
if neceffity require, as where the houfe is burnt by fite, 

Thirdly, The eftate limited to the defendant is i^thoilt 
impeachment of waftc, and confcqucntly the covertant to 
repair is contradictory and inconfiftent with it. 5^^ mn alb* 
catur \ for the eftate is not abfolutely without impeachment 
of wafte, but it is with an exception, except as herein after 
S^ftrained ; and it is afterwards refl;rained from cutting trees 
in walks, or ornamental, and therefore the covenant to repair 
is not inconfiftent with the eftate given him j nor docs it fol- 
low, that if a perfon has an eftate without impeachment of 
wafte, that he may not oblige himfelf by covenant to keep 
^p an houfe upon it in repair. 

Fourthly, It is not fliewn that there was fuflicient tinn 
ber allowed to the defendant to put the houfe in repair; 
the covenant is, That the defendant fliall repair and keep in 
good and fufficient repair, he being allowed to cut fuffi- 
cient timber for repairing the fame, that was not in the 
walks or ornamental to the faid meffuage ; now this being 
in the nature of a condition precedent, it ought to be ex? 
prcfsly averred that this was done, before the defendant 
can be charged with any breach of covenant for not re-* 
pairing. 

It is indeed faid, although the defendant was allowed to 
cut fufficient timber for repairing, that was not in any 
walks or otherwife ornamental, but that i^ not full enough ; 

for 
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fpr. firft, the word (a/though J is no proper or formal aver- Cm'Tt*- 
xncnt. Secondly, It is not (hewn that there was any timber Bolton. 
growing but what was in the walks or ornamental ; and it 
flioiild have been exprefsly alledged that there was timber 
£i|fficient hefidcs what grew in the walks or was ornamental 
to tbc houfc ; it is not enough to fay that he was allowed to 
^ut tingiber,^ if there was none to cut down. It was not fuffi- 
^ient to alledge that the defendant found good fecurity, un- 
Icis flicwn who was the fecurity he gave. Te/v. 49. Thirdly, 
It is not faid, who it was allowed him to cut down the tim- 
l>€r, and fo altogether uncertain; this is traverfable, and 
what iffuc can be joined on this averment ? 

&r^ rton allocatur ; for it was anfwered and refolved by the 
Court, that licet has been always holden a proper word for an 
ayerment. 

And as to the other part of the objeftion, it is enough to 
snake the averment in the words of the covenant; and in 
cafe there was not timber fufficient, the defendant might 
(hew it ; and as that was a matter for his benefit, it was in- 
cumbent on him to (hew it, and it fhall not be prefumed, 
and it mufl: be intended that he was allowed to take it by all 
"who could give that allowance. Judgment upon this pica 
for the plaintiff. (4) 



(4) The Court determined in the 
cafe of MmA v. Cooper reported in 
2 Ld. Raym. 1477. and 2 Sir. 763. 
that a lefTec \^ho covenants to pay 
rent, and to repair with exprefs ex- 
ception of cafualties by fire, is Hable 
Qpon the covenant for rent, al though 
the premifcs are burnt down, and not 



rebuilt by the leflbr. A fimilar de- 
ciiion, and upon the authority of the 
abnve c^fe, was given in the cafe of 
Belfour V. Wefion reported in 1 Term 
Rep. p. 310. and the law up )n the 
fubjed is recognifed by Buller Juftice, 
in the cafe of Dot v. SanJham^ 1 Term 
Rep, 710. 



P4 
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Cafe 269, Wallis verf. Pain and UndcrhilL 



Clover fred II a \ Bill was exhibited in the Exchequer by the plaintiflv 

fmall tithe an(| l\ , , , ^ 

aifuchdueto <^ ^ who was tenant or farmer under the impropriator of 
Bonb!"^ .*hc great tithes in the parilh of Prittlewell 'in the county of 
^•^: EJp^i and infifted that the defendant fowed a fieH with 

Clover which was cut for hay ; he let the Aftermath grow 
for feed which was cut and thrafhed for feed, of which the 
plaintiff ought to have the tithe as a great tithe. The de- 
fendant Pain infifted, that he was farmer of a farm called 
MUlton-Hall^ and that there was a Modus to pay 2d. an acre 
and ten bufhels of wheat to the Vicar in lieu of all fmall 
tithes ; that he had paid to the plaintiff for the tithe hay of 
[ 634 ] his clover, and that the aftermath of clover ftood for feed 
and was thraflied for feed, which was a fmall tithe and 
payable to the Vicar 5 and Mr. Underhill the Vicar infifted 
upon the tithe of cloyer feed as a vicarial or fmall tithe. 

And by the depofition of feveral witncfFcs it appeared, that 
the difference between Clover cut for Hiiy and that cut for 
Seed was confiderable, and when made into hay it was cut 
while the grafs was green and fit for cattle to eat; that 
when cut for feed it ftood till the ftalk was fear and good for 
notliing, but was thrown out for ftover or fodder, and the 
feed was the only thing of value or regarded ; and that the 
tithe of clover feed had been always paid to the Vicar in 
that parifh, and looked upon as a fmall tithe ; that the impro* 
priator had never received it but once about five years ^o, 
when the plaintiff took it from a woman in the parifh; but 
for twenty or thirty years the defendant had received it as 
fmall tithes, and fifty years ago it had been paid to or 
for the Vicar ; indeed the Vicar Mr, Uttderhill for a great 
part of the time he has been Vicar, held the great tithes 
likcwife. 

It was argued by Mr. Banbury and Mr. Bootle^ that clover 
feed is in the nature of a great tithe, and due to the plain- 
tiff; 
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tifF; for as tithe hay is due to him, the feed of that hay Wahh v. 
muft of confequcnce belong to him too; that v/here the Aoother. 
parfon is intitled to tithe hay, he will be intitled to the hay 
made of clover, as well as of other grafs \ and if to the hay, 
likewife to the feed. 

It was agreed that they could not find that any cafe had 
been in Court, wherein it was determined that clover feed 
ivas great tithe, or that it did belong to thofe who had 
the tithe of hay 5 but two cafes were mentioned, one from 
Ch. Bir. Dod^^ notes, and it was the cafe of Stanford and 
Hughes as cited in the cafe of Pococh and Colcy HiL 1694. 
in thefe words. Arable land pays tithes to the impropriator in 
hindf fainfoin was /own upon the land andjiood to Jced^ and iht 
frojit was in the feed^ and not in thejialk \ there was a cujlotn 
£^2d. ^^x acre for hay^ payable to the Vicar \ and it was re- 
folved. That notwithftanding the ftalk and feed was in the 
nature of corn, yet it (hould be looked upon as grafs and . r 5^^ 1 
payable accordingly. 

The other cafe was from Mr. Bro^un*s notes in thefe 
words, // was decreed that the aftermath of cljver grrfs is 
t'itheable^ unlefs a Modus can he proved, 3 Jac. 2. Brook and 
HalL And Hall and Babb was cited^ Trin, 1683. 

In this cafe the Lord Chief Baron cited the cafe of 
Pomfretf parfon of Luton in Bedfordjhire^ where it was de- 
termined tliat the tithe of Sairtfjin (liould be paid as grafs, 
and not as grain, though there was proof of thrafljing it and 
feeding hogs with it, and making bread with it; and the 
Vicar then had it. 

This cafe of Pomfret verf. Laundy and Waiter is found 
Trin, 32 Car. 2. f, 227. wherein Laundy infifted that 5////i- 
foin thrafhed was looked upon as grain, ar.d fown and often 
thraflied as grain, and that the tithe belonged to the impro- 
priator,, and not the Vicar. As to this defendant, tlie cafe 
was to be farther heard at the fetting down of caufes tliat 
term, when the Court would further confider whether he 
(hould pay tithe of Sainfoin to the impropriator or the^Vicar, 

but 
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Walli* vk but no fuch decree can be found t and as -to die other 
Aooclvr. defendant Waste the queftion waa determined ou the (Utt 

31 /f. 8. 

Now by thefe cafes it appears, that it was thought reafon- 
able that the ftalk and feed (hould go together, and confe- 
quently when the impropriator is intitled to the ft^lk, as 
he is when made into hay, he ought likewifc to have tbo 
feed. 

And it would be very inconvenient if it was otherwife, 
for the owner might (hift his tithe to the parfon or Vicar 
as he pleafed ; for when it was firft cut, it is fit to be made 
into hay, the tithe whereof will belong to the parfon ; but 
if he let it ftand to dry, that the feed may be ripened and 
fit to thrafli, then the tithe will belong to the Vicar; and 
when fhall it be faid to be dry enough for the Vicar ? When 
• it is firft cut, the tithe ought to be fet out, and the parfon will 
have it ; but after a while the Vicar Mrill claim it, although 
it was before vefted in the parfon. 

rg^g 1 ^" ^^^ ^^^^ '^^^ *^ ^*^ infilled by Mr. Fkyn^, Mr. JTiU 

hraham and Mr. Starkie^ That clover feed is in its nature 
a fmall tithe, at lead it is a vicarial tithe due to the Vicar 
in the prefent cafe ; that there is not one cafe in j)oint againft 
it, and tithe of no feed was ever looked on as a great 
tithe : It is faid that the ftalk and feed (hall go togetlicr, 
but it is frequent that the feed or fruit of trees goes to the 
Vicar, when the tree goes to the parfon ; wood is always 
reckoned a great tithe, and goes to the Reftor, unlcfs the 
Vicar be fpecially endowed with it; but acorns as well as 
the fruits of all other trees were always holden as fmall 
tithes. 

But if the matter was doubtful, in this, cafe it appean 
that it has always been paid to the Vicar for thirty, fcrty or 
fifty years, fo that there is no pretence in this cafe to fay that 
it does not belong to the Vicar. 

But it was a new cafe, and the Court took time to c^n- 
£der of it. And 

''• Afterwardi 
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Afterwards in the fame term, I ddircrcd Acir opinioti ts w^Ltu «. 

{dUoWS, viz. Ano^Ur, 

As this was a matter which might be confiderable in its 
confequences in relation to the quiet of poor Vicars, I 
confidered two points. 

Firft, Whether clover feed was in its nature a fmall 
dthe, fo that it would belong to the Vicar who was endowed 
dt Minutis Dectmis, 

Secondly, Whether if that was in any rcfpeft doubtful, 
it would not belong to the vicar under the circumftances of 
the prefent cafe. 

And I was of opinion that cknrer feed was in it» natiire 
H fmall tithe. By the conftitution of R(^t WincMfea^ 
Archbifliop of Canterbury^ an uniform payment of tithes 
was eftabliflied in the province of Canterbury. Volumus f ^^7 I 
qu^ decinue de frugib. (mn deduSF experC ) integre Is^ fine 
diminutione folvantur^ \sf de fruBibus arborum^ de feminibus 
^mnibusy de herbis hortw^y nifi parochiam fecerint redemptiort 
pro talibus dectmis; where a manifeft diftinflion is made 
between tithes de frugibus and tithes de fruBihd^ Jemimbut 
a berbis lMrtor\ And Lind. faith /. 188. DecMi^ that 
tithejB de frugibus ftri£lly taken mean fuch only qttie filent 
hgariy but in a larger fenfe they comprehend not only tithes 
dt frumentis l^ legumintbus^ verum etiam de vino, Jilvis caduis^ 
€ret^ fodinis isf lapicidinisy tliat is, aU fuch as commonly 
are reputed great tithes. 

But fpeaking of tithes de feminibus omnibus^ he faith f, 192. 

de decimisy that they comprehend all feeds, Jtve in campls^ 

Jive in iortiSf utpote linif miliar canabi^ grana pTrroruin^ 

ceparum^ hyjfopiy caulia^ petrociliniy rapi, laciuc€ isf aJiar^ 

herbarum* 

And upon the words making redemption pro talibus deeL 
n$is he faith, tithes de fruBibus ^ feminib^ vff herbis qua revera 
^cimat ini mttutas computantur.s funt enim dccitna minute qu^ 

proveniunt 
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Wallts V. 

Pain and 
Another. 



(a) Goldf. 149. 
S. C. 



proveniunt de milio, nteftihiy anetkoy U Jmilitui; and he 
takes notice thnt Hortienfts fays quod in Anglid confijiunt tntntfi' 
ia decima in lanoy lino, laSIe^ cofeis ii ognis^ in partu am* 
maliumy puUis^ ovisy (s* decimis kortor* ; decima etiam niiUis 

isf cera numerantur inter inlnutas* 

9 

So that by the common law, as long as the diflSn£lion has 
been made between great and fmall tithes, which is as 
antient as appropriations to religious houfcs, who ufually 
cngrofTcd the great, but left the fmall tithes to tlic curate^ 
all feeds have been reckoned as fmall tithes. 

The common law feems to follow the canon law in 

this point. Coke fpeaking of tithes faith, quadam funt major es^ 

frunienf^ zizania^ fcenum^ ^ qidsdam minores Jive tninutiZy 

qua proveniunt ex menthdy anethcy olerih'y \sf Jtmilihus. *l Injl* 

()49. 

And all the rcfolutions, relating to tithes whidi proceed 
from things newly introduced into Enghvidy have holdcn 
them to be fmall tithes; it was fo refolvcd Pafch, 38 Eliz. 
in the cafe of Bedlng field v. Feaky (^7) Cro. Eiiz. 467. - Mo, 
909. S. C. Owen 74. S. C. 2 Roll. Jlbr. 310. 335. 

And in cafe the Vicar fues the impropriator for the tithes 
of faffron in the ecclefiaftical court, no prohibition (hall go. 
,« Rol. Jbr. 310. 

So if the field was formerly fown with corn, and after- 
wards be fown with faffron, the tithes fliall be paid to the 
Vicar j for per Pophamy the tithe of faflron heads are fmall 
tithes -, and though the tithes of the field have been paid 
to the parfon, yet when converted to another ufe whereof 
no grafs tithes come, the Vicar (hall have the tithes. Ow. 
74. 

So in the cafe of Sir Richard Uvedall verf. Tindally Hut. 
77. Cro. Car. 28. S. C, the qucflion Was, on a fpccial 
vcrdift, if woad was fmall tithes or great ;' and it was unatli- 
inoufly agreed that woad was fmall tithes 5 for if no cir- 

cumAanccs 
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cumftances be to diftinguifli the cafe, hemp, Hile, faffiron. Wail it v. 
hops, tobacco, and all fuch new things fliall be Minutu Another. 

So (a) I Sid. 447. where a prohibition was prayed to a («) ^Kth.^^%, 
fuit by a Vicar Tor tithe of woad, fuggeftingit to be a great J vent.7c!sc 
tithe, the Court doubted becaufe it is reckoned, as the book 
fays, inter mimitas dfcimai, as hops, tffc. 

So (^) I Sid. 443. where on a motion for a prohibi- W i Vcot.6f. 
tion to a fuit for tithe of hops, it was faid that hops, s. c. ' 
woad, and fuch fmall things of new invention, are minuta 
dtcinut. 



So Pal. (r) 219. In the cafe of Ward znd Brii/on, the (c) Palm. 113. 

quertion was whether lamb was a fmall or a great tithe; aRoJLRei'o';. 

Bridgman Ch. }• faid minui.t daciinj: comprehended only tithe '*7« ^ C, 
of gardens, hemp, hops, faffron, (s'f. 

So in I Vent. 61. It is faid that hops are of the nature of 
fmall tithes. 

- So flax was refolved by three Juftices to be fmall tithe, r g^g ] 

in the cafe of Wharton and Life, (d) 3 Lev. 365. 4 Med. ,^ ^^^, 

183. Carth. 26?. Skin. 24T. '?c6. So it was hoJden in »®9- 

^ - ^ ^^ 12 Mod. 41. 

Naai Webb*% cafe, 14 Car. i Rol. 643. S. 3. 3 SiUc 349. 

It 18 true fomc opinions have been, that fmall tithes muft 
be eftimated not from the nature of the thing titheablc, 
but from the quantity of the tithe, and therefore it was 
faid in Uvedale and Tindal's cafe, if all the profits of a 
parifli confift in fuch things, hemp, hops, wool, lambs, 
i^c. may be great tithes- So in {e) Cod. Ju. Eccl.691. (,) cibf. Co3# 
k is faid that hops in gardens are fmall, in fields great ***• *^"' '* ^^5* 
tithes ; and in the cafe of Wharton and L'tftf Holt Ch, J. 
at firft feemed of opinion that tithes mi^fl: take the deno- 
mination of fmall or great, from the quantity of the crop 
growing, but the three other Juftices held ftrongly that tithes 
were great or fmall from the nature of the things which 
yielded the tiches; and Holt yielded to it fo far, that he 

abfeuted 
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WAtttf*. Abfented himfelf when judgment was given; whidb he 
AavctaKw would fcarcely have done^ if lie had been fixed in the con- 

trary opinion. 

And this ieems the better opinion, fof it gives founda- 
tion for continual debate, what (hall be a quantity too 
large for fmall tithes ; if it be faid what grows in a garden, 
fome gardens are not half an acre, others two or three 
acres; gardens are enlarged now a days to 50 or 100 
acres, (i) 

Perhaps that may be a proper dUUnfiion as to peale, 
beans or other pulfe, becaufe they had exiftence in former 
times, and appropriations were made de Bladis far Legwm* 
mbus to religious houfes ; but as to things newly intro- 
duced into England^ there is but little reafon that the paten- 
tees, who claim only what came to the Crown upon the 
diffolutions of monafteries, fhould have tithe of thofe things 
which were never appropriated, and to which the religious 
houfes diflblved never had a title. 

As to clover feed there docs not appear any expreis de- 
termination in this Court> that it is in its own nature a 
ixnall tithe; it is a feed, and all feeds are mentioned as 
r 5^Q 1 fmall tithe, and no inftance appears that ever any feed was 
holden to be a great tithe; it is a feed newly introduced, 
and therefore there is reafon to look upon it ta be of the 
nature of thofe things of a new invention, which by th(( 
cafes cited have always been holden as minute tithes* 

Watf.Cl.I. It is true that clover grafs made into hay is oiF the qature 

J^' of all other grafs made into hay, and confequently muft 

belong to the parfon, or other perfon who is intitledto tithe 

hay ; but it does not follow, when it ftands for feed, aQ<l 

is not made into hay, that tlie feed may not be fmall tithes* 



(0 In the cafe of ^mlth v. Wyet which he therefore claimed as a great 

reponcd in 2 Aik. 364 a bill was tithe. But Lord Hartkmckc held that 

bi ought by the rcdtor of a parifl) in potatoes being in their nature a fmall 

Effex for the tithes of potatoes fown in tithe, the fovring them 10 gteater quaiH 

great quaaticies in the common £elds, tities could make do alterations. 

Wood 
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Wood is a great tithe, but (51) acorns, maft, (fc. ^re fmall ^^^^]^^' 
tithes, (n) iiC^. 49. <i. Rape feed, caraway feed, turnip Another. 
feed, muftard feed are fmall tithes; but if the herb be («^ i Roll. Rep. 
Rowing with other grafs and made into hay, it would Moottijit. 
lie great tithe; vetches are great tithe if mowed or cut 
tdien ripe, "but if cut green for cattle they are fmall 
iSdies. 

So Apples and other fruits arc confeffedly fmall tithes, 
but the wood of apple trees and other fruit trees, if cut 
in a year when no tithe is paid of the fruit, is as other wood 
for firing, great tithe ; but in the year when tithe is paid 
of the fruit, if then felled no tithe Ihall be paid of the 
wood, the fruit being looked on as the principal. 

And this may anfwer an objeftion, that it would be in 
the power of the occupier to make it great or fmall tithe, 
and fo favour the parfon or vicar as he pleafed, by cutting 
it for hay or letting it ftand for feed ; it may as well be faid 
that a man may fell his apple trees the year he tithed the fruit 
or after, to prejudice or favour the parfon. 

The cafes mentiojicd from Mr. Dod*s and Mr. Brown*% 
notes are impetfeft hints of thofe cafes ; I obtained a 
note of them from Ch, Bar. WariTs notes, which arc thus : 

In the cafe of Stanford v. Hughes^ Pajch. 1 680. The 
gueftion was, Whether clover fhould pay tithe ,as hay, and 
fliould be within a Modus of ^d. per acre for all meadow 
and mowing ground when the clover (lands for feed, and a 
^eat quantity is produced. 

i^(jle ; The Court was divided ; Montague Ch. Baron and 
Atkinsj held that it (hould be accounted hay \ Raymond 
before his removal and Gregory were of the contrary opinion, 
and afterwards Wejlon inclined to think that it was not 
within the cuftom ; but the plaintiiF the day after the term 



[.<S4r] 



(2) It is neccffary that the acorns in the ieafon, and the owner's cattle 
fliouid be gathered and fold> for if eat them, in that cafe no tithe (hall be 
tliey drop of ihen^felves from tie trees pidd of them. Lit. 40*. Hetl. 27. 

prayed 
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Wallis V. prayed to difmifs his bill without cofts or prejudices whidi 

Paim and ^ ' , . , '^ '' 

AavUmt. was admitted. 

In the cafe of Pomfretvtr(. Launder Wah i^ aP, 8 Julf 
l6So, Tithes of clover grafs had been thra(hed and made into 
horfe bread, and hogs had been fed with the feed, yet ad- 
judged to be hay, and titheable to the Vicar who was en- 
dowed with hay, and not to the impropriator, as a new and 
different tithe from hay. 

In thefe cafes it appears that the difputc was between the 
impropriator and the Vicar who was endowed with tithe of 
hay, for the feed oi/ahifoin or clover j (for in that the rc- 
^rts differ) the impropriator infilled it was of the nature 
^ corn or grain, and confequently belonged to him* 

In the firft cafe the court was divided; in the fecond, 
they inclined to think that the feed belonged to the Vicar j 
fo that as far as the authority of thefe cafes goes, the tithe of 
the feed Was -decreed to the Vicar ; it is true that the Vicar 
was endowed of the tithe of hay, and the expreffion of fome 
of the Judges was, That the feed fhould go with the ftalk 
and (hould be looked upon as hay or grafs ; but fuch expref- 
iions might well be ufed in favour of the Vicar, who was in- 
titled to tithe hay, in oppoCtion to the impropriator's claim, 
who would have it taken to be of the nature of corn, becaufe 
horfe bread was made of it, and hogs fed with it. And 
therefore il would be too rigid a conftrudion of thofe ex- 
preflions to fay that they imported. That the feed fhould in 
all cafes be reputed of the nature of grafs or hay, fincc they 
arc apparently different; although in thefe particular inftanccs 
where the vicar had tithe hay, they may be refembled to it, 
fince one as well as the other belonged to him. The whole 
r 642 2 authority of tlicfc cafes amounts to this ; that Sainfcin or 
clover feed is not of tlic nature of corn or grain ; in which 
the Court being divided in the firft cafe, the plaintiff^ finding 
tlie inelination of the Court, defired to difmifs his bill with- 
out cofts ; which was admitted. In tlie fecond cafe it appears 
not what determination was finally made> nor does it appear 
what became of it in the entry of the deputy remembrancer j 

whether 
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whether it was properly great or fmall tithes was fiot at all Walli* j. 
under the confiJcration of the Court ; and by the cafes be- Anotheu 
fore cited it fecms moft reafonable to account it of the nature 
of fmall tithe. 

But in the prefent cafe it feems moft evident that It ftiould 
be fo taken, fmce by the dcpofitions in the caiife it appears, 
that for 40 or 50 years in this parifh the Vicars have re- 
ceived the tithe of this feed ; and although the impropriator 
hath frequently hired the vicarial tithes, yet it was rarely, if 
ever, taken by him when he did not hold both. 

And all the Barons agreed in opinion, that the plaintilPs 

bill ihould be difmifled witli cofls. 

i 

Baron Parker feemed to doubt of the firft point, becaufe 

of the exprefTion in the cafes cited, that the feed and (talk 

(houkl go together. (3) 



(3) It has alfo been decreed^ fmce this cnfc, that the feed of clover is 
a fmall tithe. Bunb. 344. 



Vot. xl. 
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Cafe 270. '^^^ Aldermen and Burgefles o^ Bury St. Ed- 
mund and Lawrence Wright, Plaintiffs, 
verf. Lewis Evans, Defendant. In Scacc. 

Prefcription in A B I L L for fmall tithes was brought by the plalntifla 
^nl^'J^fttj.y ^ fetting forth, That King >;;rf/ the Firft ^vas feifcd in 
impropriator, fee of the reftories and vicaraces impropriate of the parifhes 

Wai holdcn not p ^ Tt, t n e-^ •or-r»r» ' ^ 

good. of »St« Alary and St. James in o/. Edmund, s Bury in the coun- 

s"c.' ^*^* ^y °^ Suffh/ky and of all tithes great and fmall belonging to 

the faid reftories and vicarages, formerly part of the poficf-* 
fions of the monaftery of Bury St. Edmund in com, Suffol!:. 

That being fo feifcd, by letters patent dated the ift of July 
6 Jac. the King granted to the Aldermen and Burgefles of 
Bury St. Edmund f and their fucceflbrs, f inter al.J Decimas 
iriticiy garbar. lana^ vitulor. l^c, t^ omnes tsf omnimodas deci* 
mas dicl. monaflerio fpeHan. tarn ma/ores quam minores. 

And afterwards by letters patent dated the i ytli of Septem" 
ber 12 Jac. the King granted to the faid Aldermen arid Bur- 
gefTcs, and their heirs and fucceflbrs, (inter al.) tlie rectories 
of St. Mary and St. James^ and the vicarages of the fame 
churches, the advowfons, rights of patronage, faTr. jIc omnes 
tsf Qmnimod. decinws tarn majores quam mincrtfy predial, mix-* 
3 ^''^ 
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'tas y mlnutas, to the faid churches, lie. diSfo tnonajcrio ^"^/t^^",; ''^ 

That by indenture dated the 2d of Jpril 1724. the Alder- 
men and Burgeifcs t)f Bury made a leafc to the otlier plaintifF 
Wright^ of all their tithes of corn and grain, arifing within the 
faid town of Btnj^ in the faid pariihes of St. Mary and St- 
James^ for the terni of eleven years. 



And afterwards, taking notice that by the faid leafe tlie '^ 
Vithes of corn and grain only were demifed, and the fmall 
tithes in the faid pariftics by miftake were omitted ; although 
tliey were intended to have been leafed, and the plaintiflF 
Wright the leflee oOght in confcience to enjoy them; it was 
by an order of council entered in the council-books of the cor- 
poration, agreed, that a bill (hould be exhibited in the name 
of the corporation, or Upright, or both, for the recovery of the 
faid fmall tithes due from tlie defendant and others for lands 
by them held in the faid pariflies, and on fuch recovery, fa- 
tisfaftion fliould be made for the fame to the plaintifF 
Wright \ that the dcfendaiit Lenvis Evans ^ from the year 
1724. to the year i734» held feveral lands within the faid 
pariflies in the t6wn of Bury^ particularly 1 84 acres part of 
a farm called Eldo Farm, or the Old Farm, which farm for th^ 
grcatcft part lay in the parifh of Ruffham^ and only 184 acre« 
part of it lay in the parifli of St. Mary^ which farm was par- 
cel of the poflf.flions belonging to the monaftery of Burs St. 
Edmttnd in the county of Suffolk 5 that tlie - defendant Bvans' 
likewife held in the faid parifli of St. Mary during the faid 
years feveral lands called JVoad IVenty containing about ninety- 
four acres, and other lands containing about thirty-fix acres j 
ind other lands about nine acrefi, on which were arifing yearly 
great quantities of corn, hay, clover-feed, turnips, and other 
fmall tithes; whereby the faid Aldermen and BurgeCTes, or 
the faid fiTn^if, became entitled to demand the faid tithes; 
and pray, that the defendant may fliew caufe why the de- 
fendant fliould not make (^itisfaftion for the fame to the faid 
fFrigit i the faid Aldermen and Burgefics confenting that he 

0^2 fliould 
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Bo* Y Corp. of fliould receive the fame ; and that the plaintiffs may have fuch 
rehef m the premifles as the nature of their cafe m equity and 
good confciencc doth require. 

To this bill the defendant anfwers, and admits, that he 
hath held the feveral lands in tlie bill mentioned during the 
time charged, particularly the faid 184 aCres, parcel of EIJ9 
Farm, or Old Farm, which was part of the poffcflions belong- 
ing to the Monaftery of Bury St. Edmundy and the lands called 
Wood Wenty and the faid thirty-fix acres and nine acres in the 
parifti of St. Mary, and believes that the feveral kinds of 
tithes and quantities mentioned in the bill might be arifing in 
the faid feveral years, but infifts, that he hath paid and fatis- 
fied to the plaintiff Wright for all the tithes of corn and 
grain growing in the faid years 5 but that no fmall tithes were 
ever paid or demanded for the faid lands ; and doth infift, 
that, as no fmall tithes, or any fatisfaflion or compofition for 
the fame, were ever paid by or demanded from the defendant, 
or any perfons under whom he claims, in refpefl of the (aid 
lands, or from any otherowners or occupiers of lands in the faid 
town of Btdry^ after fuch a length of time and fo long an en- 
joyment of lands freed and difcharged from fmall tithes, a 
legal difcharge is to be prefumcd ; and it muft be neceffa- 
rily intended that the fmall tithes by due courfe of law were 
aliened or releafed to the owners of the faid lands by the 
perfons intitlcd to the inheritance of the faid fmall tithes, 
though the conveyance or releafe, or other legal difcharge l)e 
loft or deftroyed, efpedially fmce the fmall tithes in the faid 
parifh of St. Mary are of equal value with the great tidies 
arifing there. 

This caufe coming on to be heard on Thnrfday the 1 7th of 
May 1739. the plaint ills produced the faid letters patent 6^ 
12 Jac. the leafe and order of council, and by depofitions of 
Charles Woodward ;^m\ Francis Wright (all which were read) 
proved that 40 or 50 years fmce tlicy held lands for many 
years in Bury^ or colleded the tithes there, and that fmall 
tithes were paid by feveral perfons in the faid parifh of St. 
Mary and St. Jarjies •, and they had heard their fathers (who 

held 
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l\cld land 40 vears there before their havin;^ land there) and B"«YCoR».of 

^ ' C» ' V. £VAN|. 

one Richard Copfy deceafed, declare that fmall tithes in the faid 

parifli ought to Lc paid or compounded for. 

•% 

On the part of the defendant it was proved by the depofi- 
tions of feveral witncfTcs, tliat 48 or 50 years before they ga- 
thered corn in the faid parilh, and never knew any fmall 
tithes paid or demanded. 

On this cafe it was firft infifted by Mr. Bo:tle and Mr. 
Starkey of counfcl with the defendant, that the bill was not 
proper which demands fatisfaftion for fmall tithes to the 
plaintiff ff^r/gZ>/^ who had no leafe of or title to them. Sed 
non allocatur ; for the plaintiffs (hew the title of the Corpora- 
tion to great and fmall tithes, the leafe of the great tithes to 
the plaintiff Wright^ and their intention that he (hould have 
the fmall tithes ; and then conclude, that the Corporation or 
he are entitled to fuch fmall tithes \ and then pray that the 
defendant may fliew caufe why he (hould not make fatisfac- 
tion to him for the fmall tithes arifing on his lands, the Cor^ 
poration confenting that he fhould have them ; and tliey pray 
general relief as the nature of the cafe requires, fo that the 
Court may confidently with the prayer of the bill direct the 
d«fcndant to account to the plaintiff Wright for his great 
tithes not fatisficd, and to account to the Corporation for 
the fmall tithes which are not comprehended in their leafe 
to him, and to which therefore the Corporation continues 
entitled, notwithftanding it is prayed tliat the defendant 
fhould fhew caufe why he (hould not make fatisfadion for 
them to Wright i they confenting that he fhould have that fa-^ 
tisfa£lion. 

Then it was infifted by the counfcl for the defendant, 
that fince there was no proof of ;iny fmall tithes b^.ing ever 
paid by the defendant, (although it was proved by Richard 
Michhf.dd that 2 s. had been demanded per acre for the fmall 
tithes of the lands which he held, part of Eldo or Old Farm, 
and he offered \Zds per acre, but afterwards he rcfuled to 
pay it) ; juid iliat it was proved by feveral witneffes that 

Q^ 3 they 
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BuRYCo»p.Qf they never knew fmall tithes paid for, and that the fmai 
1/. EvAhs. ^ ' , * 

tithes were more in value than the great tithes in tliat parifli ; 

it was infifted, 

That in the cafe of a lay impropriator, the defendant might. 
fay in bar of the deman^of tithes, that no tithes had ever beeii, 
paid or demanded for thefe lands. 

It is true in the cafe of a reftor or fpiritual perfon, no one 
can prcfcribe againft him in a Non decimatido ; but othcrwife 
it is in the cafe of a lay impropriator. 

And the rcafon given in the Bifliop of Winchejler\ cafe, 2 Co, 
44. (that if fuch a prefcription fhould hold" in the cafe of a 
^iritual perfon, a jury of lay gentlemen would not be equal in 
the trial of fuch prefcription) fails in tlic cafe of lay impro- 
priators. 

And although there was no cxprefs determination in the 
point by this Court, yet many Judges were of that opiriion; 
(fi) Bunb. 284. in the cafe of Benfon {a) and OUve in thig Court, where the 
bill was by a lay impropriator, tlic Chief Baron and ancther 
Baron were of that opinion •, indeed when it was fpokcn to in 
1727 and 1730. the Court was divided in opinion, and fo no, 
decree was made. 

In the cafe of Mejd(y and Tumlins^ Pnfch, "j JF. 2* the bill 
was by a leflce of the Dtan and Canons of Wlndfory and io, 
the cafe of 7M't verf. Snmon^ Harding &f aL in 1 7 36. the 
plaintiff" was a leflec of the Bifliop of L'UchJield and Ccr- 
vcntryy the Court determined not the matter by allowing 
the prefcription alledged, bccaufe they were in efFecSl ecclcfi* 
aftical perfons, being leflees for years to fuch as were fpirituaV 
pcrfons. 

And in this cafe, thouj-I* there was proof of payment of 
fmall tithes by the inhabitants of St. Mary's^ yet none were 
paid by tlie defendant ; one witnefs indeed faid that he had 
promifed to pay for the tithes of clover-feed, but he might np- 
prchend that to be a great tithe before the determ.ination of 
the Court in the cafe of Wallis (A) and Pcin 5 and though he 
l'V"P"^P- once. 
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once offered- to pay 18^. in the pound when two fliiUings BwryCow?. of 
were infifted on, upon better thought afterwards he refufed 
to pay it. 

And the Court being eameftly defired to confider the cafe^ 
and it being a matter which might frequently come before 
the Court, they took time to think of it till next term ; and in 
Trviity Term the Chief Baron delivered the opinion of the 
Court to the effeft following. 

The matter for the determination of the Court may be 
coafidercd under two heads : 

Firft, Whether a laynvan can prefcribe in a Noft decimand^ 
againft a lay impropriator, 

. Secondly, Whether the defendant hath made out a cafe 
yhich may entitle him to the benefit of fuch a prcfcription. 

And ih both thefe points the opinion of tlie Court was for 
the plaintiff. 

As to the firft queftion, they tlilnk that there is no foun- 
dation for fuch a diftinftion, that the defendant may pre- 
fcribe againft a lay impropriator any more than againll au 
ccclefiaftical perfon ; which it is admitted he cannot. For, 

Firft, No fuch diftinftion appears in any law book what- 
focver; the rule is laid down generally, that a layman can- 
not prefcribe in a Non decimando, but in Modo decimandi he 
may; this is faid by Choke fo long ago as 8 Edw. 4. 14. j 
tliis is exprefsly refolved in the Bifhop of Winchejler^^ cafe, 
2 Co. 44. I RoL Jibr. 653. 

Tlie fame is agreed in feveral other cafes, namely, in the 
^afe of Wright \tx{. Gerrard^ Hoh, i^ci) 306. Mo. 425. and (a) 1 Jon. t/ 

{b) 1 Lfv. 185, 

And in the cafe of ^ladc 2xA Drake, (c) Hcb. 297. it is (,fNo^97. 
largely dcfcanted upon, and agreed by Lord Chief Juftice Ho^ * ?"**'* a^^sTc^ 
iart to be a fettled principle of law. 

0^4 So 
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BwBvCoiF.of So Selden in his Hiftory of Tithes, ch. 13. 3 iv/. f. 1279. 
who was not thought avcrfc to the privileges of laymen in the 
enjoyment of tithes, after an account given of the infeoda- 
tions of tithes to laymen, which by the laws of France and 
Spain were ftill allowed, concludes that infeodations were in 
Bngland as in other ftates, but of later times none are allow- 
able, derived from any other original than the ftatute of diflb- 
lutions ; that difcharge by prefcription of paying no tithes, or 
any thing in lieu of them, by the later canon law, fince the 
parochial right cftabliflied, is allowed only to fpiritual pcrfons, 
but to no layman, the laity being incapable of tithes by per- 
nancy, as alfo of difcharge by bare prefcription, faving in cafes 
within the ftatute 31 //. 8. 

And the rcafon given in the books why a layman cannot 
prefcribe in a Ncn deciman'do^ is, bccaufe a layman, fince the 
parochial right eftabliflied, is incapable of tithes in pernancy; 
fo faith Lord Ccke^ 2 Co. 44. as well as Mr. Selden /upra 5 and 
confequcntly, as he cannot take a grant of tithes to himfelf un- 
lefs upon a confideration paid for them, as upon a real compo- 
fition by parfon, patron, and Ordinary, or by a modus given in 
lieu and fatisfaftion y fo he cannot be discharged from the 
payment of them ; for a real conipofition (hall not be intended 
unJefs it be Ihcwn. 

It has iiuleed been objcftcd, that there is no foundation for 
a layman to be excluded from the benefit of fuch a prefcrip- 
tion, fince there is no incapacity in him to take fuch a grant ; 
and therefore it is hard that time, which eflablifties a right in 
other cafes, fliould v/caken hU right in refpeft to his dif- 
sP. Wms. 573. charge from the payment of tithes, and confequcntly that he 
S74« fliall have no miv.uit.ige from a real compofjcion, unlefs he can 

produce it, which yet in length of time may, as well as other 
grants, be loil ; and yet in other cafes where there has been 
an immemorial ufage to pay or to be exempt^ fome grant fliall 
be prcfumed originally made to warrant it. 

But this will not appear altogether fo hard, if it be confi-^ 
dered, that when the parochial right became eftabliflied, and 

tithes 
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tithes wcTC the fixed and fettled revenue of fpiritual perfons ^''^ £^^j^J/^ 
only, a grant of them to any other perfon was void, unlefs 
made upon a valuable confidcration, fo that there was quid pro 
quo J as was the cafe of a real compofition or modus decitnattdii 
it was void not from any incapacity in the grantee to take, 
but from the impropriety of the thing granted, which being 
appropriated to fpiritual perfons as their proper and peculiar 
maintenance, could not be given to a layman ; that this was 
fo, appears by an epiftle of Pope Innocent the Third, in the 
body of the Canon Law, lib. 3. ///. 30. ca, 29. de Dec* where 
it 18 faid, Percept io decimarum ad ecclefias parochiales de jure 
communi pertinet ; and Lind. fpeaking of portions of tithes 
• which a parfon might prefcribe to have in the parilh of ano- 
ther, idAXh portiones potuerunt perveniffe ad locum religiofum de 
concejfione laici^ i^c. de decimis vel proventibus quos laicus talis 
babuit ab ecclejid alid infeudum ab antiquo hoc verum e/l, ft tales 
portiones decimarum eis donata fuerunt ante concilium Lateran. ce^ 
lebrat. Antto 1 130. Temp. Alex. 3. Nam ante illud concilium po^ 
tuerunt laid decimas infeudum retinercy tion tamen poft tempus diQi 
conciliim 

And the Canon of that Council runs, Prohibemus ne laid 
decimal cum animarum periculo detinentes in alios laicos pofftnt 
transferrer fiquis vero rectperit Isf ecclefta non reddiderit^ Chri/li-' 
anafepultura privetur. Cod. 69 1 • 

Hence it is manifeft, that it was not thought that a layman 
was incapacitated to be the pernor of tithes, from any incapa- 
city in his perfon, but from the nature of the thing granted ; 
which being efleemed in thofe days as the peculiar revenue of 
the church, and laymen being under fo fevtre penalties prohi- 
bit'd to hold them, it is no wonder that tlie common law, 
which in many inftances admitted the authority of the canon 
law in thofc times, (hould hold the pernancy of them by a 
layman as unlawful. 



But 



6 so 
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But fince a layman may claim an exemption from pay-* 
ment of tithes by a real ( i ) compofition as well as by a 
inoJuSf why fliould not he prcfcribe to the exemption as well in 
one cafe as the other ? There is a plain diftcrence ; for when 
he prefcribes in niodo dec'imandif the compenfation to the parfon 
manifcftly appears in the prefcription, and if no advantage to 
^he p'.irfoa appears, the tnodus (2) is not good; but if a man 
Ihould be allowed to prcfcribe in a Non^ dedtnandof without 
riiewing any confideration at all, it would be liable to great 
abufe^ and it is not fo great an hardfliip for a temporal peribn 
to keep the indrument of his real compofition, when he kiiows 
it neccfliiry that he (hould do fo, as It would be mifchieyous to 
^he clergy, if that was not requifne } for a compofition by :i^ 
parfon and a fucceflbr for foroe years, might ibon jive pre* 
tence to fet up a prefcriptive right. 



Secondly, Another rcafon, why a layman (hould not prc*^ 
fcribe againfl a lay impropriator, any more than againft aa cc« 
clefiadical perfon^i is, that becaufe a lay impropriator muft 
claim under a fpiritual or ecclefiailical perfon; fos every p*» 
tcntee of the Crown, who can lay claim to tidies, muft claim, 
it by virtue of the ftatutc 31 //• 8. c. 13. or fome o&er fta-r 
tute for the diflblution of religious houie&. 



(i) *' By compiffition real is meant, 
where the prcfent incumbent of any 
church, together with his patron and 
ordinary, do agree by deed under their 
hands and feals, or by fine in the King's 
Court, that fuch, lands (hall be freed 
sind difcharged of the payment of all 
manner of tithes for ever, paying foroe 
annual, payment, or, doing fc^me other 
Uiing, to the eafe, profit, or advantage 
rf the parfon or vicar, to whom the 
tithes did belong. ^*^— 3 Burn's Ecc. L. 
415. , . 

(2) Dr. Burn fays that ** in every 
prefcripcion dc wcYs. d^^citr.andi it is to 



be intended the rate til he w^s the full 
value of the tirhe, at the time of the 
original compofition ; for it cannot 
be prefumed (he continues) that the 
parfon, patron, and ordinary would, 
make acompofiticn to the prejudice of 
the church ; aqd if the modus do not 
now reach the value, it is to be intend- 
ed, that cither the tithes are improved, 
or elfc that money is now become of' 
lefs value, which makes the prcfent 
inequality." Ecc. Law, '3^ vol. p.. 
415. 
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'Tlieftatute 31//. 8. is the firft aft of parliament which B«RYCo»p.fi: 
^na£l€d that the King and all perfons who (hould hav^ any 
manors, lands, ^c. belonging to the religious houfes thereby 
difiblvcd, fhould hold and enjoy the lame freed and difchargcd 
from the payment of tithes, in as full and ample a man- 
lier, as the abbotSj ^c. had the fame at the time of the difTo- 
lutlon. 

Now it is well known that none of tliefe religious perfons 
could be exempted from the payment of tithes but by order, 
the Pope's bull, compoOtion real, prefcription or unity of pof- '**»'*• *97- 
fcfiion; and every patentee of the Crown, that is, every lay 
impropriator, muft alledgc a title to the tithes which he de-r 
maiuls, by grant from the Crown of fome redory, vicarage, or 
pther tithes, which were part of the pofleffions of fome reli- 
gious houfes, which came to the Crown by that or other Ca- 
nutes; and therefore, -as Lord Hobart fiiys in Slade and 
Drtik€\ caf<?,^\ 296. a temporal perfon fucceeding a fpiritual •. 

pcrfon in difchargc, (and k is the fame in tlie perception of 
pthes) it is to be reckoned in a fpiritual pcrfon, and not in a 
temporal ; and confcquently a man, who could not prefcribc 
againft an ecclcCaftical perfon, cannot any more prefcribe 
againft the patentee, who derives his title frorp and under him, 
and is in the nature o£ his reprefentative. C ^5^ J 

As to authorities in tlie cafe, it is agreed that there has not 

.been any determination againft the plaintiffs; the cafe of Beft-, 

^n and Olive was rather in favour of the plaintiiT; for though 

the Court was divided upon the circumftances of that cafe 

:^)0ut making a decree, or leaving him to law, the pbintiff 

brought his a£lion on the ftatute a J£f 3 Ed. 6. c. 13. which 

was tried before the Chief Juftice Raymotid^ and recovered; 

and the other two cafes mentioned, Meadly and Tomlins^ Pafch. 

7 /AT, 3. TLud Talboi and Salmon 1 736, feem authorities for 

j|he plaintiff, for there the leflee of the Dean and Canons o^ 

Wifidfjry and tlic leflee of the Bifliop of Coventry and Litch^^ 

field (though laymen) liad decrees for their tithes, although a, 

conf^nt non-payment was infiftedonj and what difference. 

^an there be i;i the reafon of the Uun^ between a lay leflbe, 

an(^ 
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But^CoRF.of and a lay impropriator, if the prcfcription is allowable only, 
becaufe he is a layman, and not an ecclefiaftical perfon ? 

There are two cafes, of which my brother Parker hath given 
himfelf the trouble to get copies ; they may be fit to be confi.- 
dered on this quellion. 

The firft is the cafe of Mcdly and Talmyy Pafch. 7 ^. 3. 
wherein the plaintiff, as leffee of tlie reclory of Leom'mjler in 
cofTi. Sujfexy exhibited his bill againft the defendant for tithes 
of corn ,3nd grain growing on his lands in the faid parifli, and 
fuggefting, that the defendant pretending his lands were ex- 
empted from the payment of tithes, refufed to difcover how 
they were fo difcharged. The defendant by his anfwer in^ 
fifts, That his father in the year 1652 purchafed the lands in 
the defendant's occupation of one TFiih'am Cooper of Maid^ 
Jione in Kenty which in the purchafc deeds were mentioned to 
be free from the payment of tithes, and conveyed as fuch, but 
the antient deeds are loft or miflaid, fo that he cannot fct forth 
by what ways or means they are exempt. The caufc came on 
to be heard before Chief Baron Ward and Judge Liu. Pov)is^ 
the^ Baron ; on reading the purchafe deed of 1652, a great 
debate arofe, and the Court did not thiiik fit to decree for 
the plaintiff without a trial •, and propofed that an a£Vion 
ilioulJ be brought on the ftatute 2 Ed*w. 6. which the 
plaintiff declining, the bill was difmiffed by confent without 

It is probable that the defendant had a legal exemptionj^ 
which the plaintiff was confcious of, but thought to take ad- 
vantage of the lofs of the defendant's deeds, whereby he was 
difabled to make it out ; but the Court not favouring his de- 
fign, chofe to difmifs his bill without cods. 

The fccond cafe my brother Parker hath copied out, was 
Tf?e Mayor y Aldermen^ and Burgejfes of Wariuick againft Lucas^ 
Triti. 9 ^w;7</, and heard on the 5th of July 17 10. The 
plaintiffs fued as impropriators of the rectory of St. Alary in 
IVarwii'k for che tithes of two clofes called the Upper Fryers ; 

tiio 
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the defendant admitted the plaintiffs to be entitled to all rcc- BwryCoip.oI 

n/, Eva fit* 

torial tithes in the pariih except thofc two clofes, which he in- 
fifts were the fite of the manfion-houfe of the late diflblved 
Friers preachers in the town of Warwick, which came to the 
Crown by tlie difTolution of the faid Houfe, and were freed 
from the payment of tithes by virtue of fome prefcription, 
bull, order, or other lawful means, and had ever fince been 
holden free from payment of tithes to the re£lor or vicar ; 
and that the monaftery being a fpiritual corporation was ca- 
pable of being difcharged by prefcription. And upon debate 
the bill was difmifled by the Court with the plaintifPs confent, 
with moderate cods . 

In thefe two cafes It does not indeed appear direftly, whe- 
ther the defendants could make out a legal difcliarge or not ; 
it was probable that they could, and the plaimilFs thought it fo 
probable that they cared not to try that point, but confented 
that the bills fhould be difiniiTcd ; but they are far from fliew- 
ing the opinion of the Court, tliat a bare prefcription could be 
fet up againft a lay impropriator any more than an ccclefiafti- 
cal perfon; for if fo, the bills ought to have been difmilTed 
with cods without more ado. But as where an ecclefiaftical 
perfon fues, if the defendant has a probable ground of dif- 
charge, it is not proper to decree againft it, without putting 
it in a way of examination, which the Court feemed willing to 
do in thefe cafes ; but the refpeclive plaintiffs, doubtful of the 
IfTue, chofe rather that the bills fliould be difmiffed. 

But for the clearer illuftration of this point, it may not be 
improper to confider in what cafes a defendant may be dif- 
charged by prefcription, and in what not. 

Where any man occupies lands which came to the Crown 
by the di Ablution of religious houfes by virtue of the ftatutc 
31 //. 8. c, 13. or of the flatute 32 H. 8. c. 24. it is mani- 
fcft that he may infifl on a difcharge by prefcription j for fmcc 
the religious houfes difTolved by thofe ftatutes (being ecclefi'* 
aftical bodies) were capable of a difcharge by bull, order, 

or 



[^54 1 



6^4 be Term. Pafch. 12 Gcd. IL 

P'"»^Co»p. of or prcfcription, , the patentees of any part of the poflefBonis 
belonging to any of thofe houfes, arc enabled by a fpccial 
clauftf in the afis to enjoy the fame acquitted and difcharged 
of Ihe payment of tithes, in as full and ample a manner 
as the ecclefiaflical pcrfons enjoyed them at the time of 
fuch diilblution, ^c. 

And by the ftatutc 2 Ed. 6. r. 13. no perfon (hall be com- 
pelled to pay tithes for any landsi fcfr. which by the laws 
and ftatutes of the realm, or by arty privilege or prcfcription 
arc not chargeable with the payment of ^thenu 

Secondly, A fpiritual perfoti, or the King who is Pcrfcim 
Hirdt. 315. Sacra y being capable of tithes in pernancy, is capable of 
prefcribing to be difcharged of the payment of tithes. 

That a fpiritual or ecclefiaftical perfon may fo prcfcribe 

is refolved in the Bifhop of Winchefler*s cafe, 2 Co. 44. Cro» 

{a) Cro. Elif. El. 5 1 1, {a) S. C. So it is in Richard Biihop of Llncolnh 

Moore. 425. ^^^"^j ^'^ ^^'2f4 2 1 6. {b) I RoL Rep. 264. Mo. 618. 

®^1 Leon. ^^'^' ^- ^* ^' ^'*^- *^'^* 7^^'* ^' ^' ^ y^^' 3^^' (^J 

a48. S. C. * 

to I Rol. Abr. 654. Cro. Car. 412. S. C. 

C ^55 ] That the King may likewife prefcribc in a Non decmanJi 

(<;>Cro. EKz. appears 22 JJf. 2$. 10 //. 7. 18. Mo. 483. {d) Sii. 137; 
J99« • • , j^„^ jg^^ }i^f^ (5q^ jjqJ i^ many other books. 

But I know not that it has been allowed in any other 
cafes. 

It was infifted on in the cafe of Sidowne and Holine^ Croi 
Car. 422. I Jofi. 368. I RoL Ah. 654. 

The plaintiff in prohibition furmifed that the Prior of 
Br'tjlol was feifed in fee of lands in his poffefiion, and that he 
and his predeccffors time out of mind, till the difTolution of 
the priory by the (latute 27 i/. 8. held them difcharged of 
the payment of tithes, and by patent the lands came to Ed- 
nuard Battel y arid to the plaintiff as his lefTce ; and it was in- 
fifted that the prior being capable of tithes and of being diC 
tharged by prcfcription, the plaintiff ought to have the benefit 

of 
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x>i the difdiargc; but by tlirec Judges it was refblved, TThat BtUYConp.of 

the priot being capable of a difcharge by privilege as well 

aa by grant or compofition^ it ihall not be intended to be a 

difcharge by compoGtion, but rather by privilege, which was 

the general courfe of exemption, which privilege was gone 

by the diflolution, and confequently the plaintiff ought to 

pay tithes ; and a confultation was awarded. 

And RcfU faid that it had been fo refolvcd 7 Car. in the 
Exchequer, and in another cafe 1 1 Car. by the fame three 
Judges* 

The like refolution was in the cafe of Wright \'erf. Gerardy 
Hob. 306. I Joru 2. where the plaintiff infifted upon a 
difcharge by unity of poiTcflion of a farm called DcivnbaU 
and of the reftory impropriate of the fame parifli, both 
which came to the Crown by the ftatute 27 //• 8, and the 
plaintiff claimed the farm, as the impropriator did the rec- 
tory^ by grant from the Crown j but a confultation was 
granted^ 

The like refolution was in the cafe of Bonvhs and Atkins j f 6c(? 1 
1 Lev. 185. I Sid. 320. 2 Keh. 28. 60. 162. 175. where 
an a£iion of debt was brought on the ftatute 2 Ed. 6. c. 13. 
againft the leflee of All-Souis college, who infifted, that the 
prior of Abingdon and his predecefFors held the lands time 
out of mind, or difcJiarged of tithes till their alienation to 
the college of Ail-Souls ; but it was unanimoufly agreed by 
the whole Court, that tlie college being a temporal corpora- 
tion could not prefcribc in a Non decimando. And it was 
faid in that cafe, that this point had been refolved in the cafe 
of Sidown and Holmes which was confidered as good law in 
all the Courts of Wtfiminjler* 

Thefe arc fo many determinations in the matter in quef- 
tlon, and much ftronger than the prefent cafe ; and it ap^ 
pears« that no difference was made between a lay impro- 
priator a«d a fpiritual perfon \ for the ground and rcafoq 
Wiif filch prefcriptiou is not good» is not in refpcA of the 

perfon 
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BuftvCoRp.of pcrfon agalnft whom the prcfcription is alledged, butinre* 
fpe£l of the perfon prefciibing; becaufe a layman is not 
capable fo to prefcribe, though an ecdefiaftical perfon 
may. 

And this is confirmed by all thofe cafes where a Modus is 
infifted. on for the difcharge of the tithe of hay, com, 
Isfc. becaufe it is fpent for the fodder of their cattle, the 
maintenance of their family, i^c. which was always difal- 
lowed, becaufe it amounts to a prcfcription in a Non deci" 
mandom Mo. 683. And fuch Modus was difallowed for the 
fame reafon, as well where Sir H. Warner a lay impropria- 
tor libelled for the tithes, as where tlie parfon of the parifli 
fued for them 5 and after an argument at bar a confultation 
was granted, becaufe none can prefcribe in a Non dedmando. 
2 Cro. 47, And many cafes might be cited to the fame 
purpofe. 

So where the King prefcriBes to be difcharged of the pay- 
Hirfr. 315. ment of tithes (as he may) his patentee being a lay perfon 
cannot do fo ; as was refolved 1 1 Car, where in a prohibi- 
tion the plaintitF declared, that King Edward the 6th. was 
feifed in fee of the foreft of Snimnach in Com^ Wilts, and 
twenty acres of wood, parcel of the fame foreft, and held 
the fame time out of mind difcharged of tlie payment of 
tithes, and granted them to the Duke of Somerfet, and by 
mefne conveyances the twenty acres of wood came to the 
plaintiff, whom the defendant fued for tithes. The de- 
fendant pleaded, that the twenty acres were not parcel of 
the foreft, and afterwards by vcrdift it was found that they 
were. But it was refolved, that the alienee of the King 
could not have advantage of this prcfcription in a Non dcd" 
mamlo\ for a real compofition or other cofifideration for 
fuch difcharge fliall not be intended, without fhcwing it 
fpecially, and then the grantee of the Crown cannot be dif- 
charged. I RoL Ab. 655. I Jo?u 387. Stile 137, And 
in cafe the grantee of the King cannot prefcribe in a Non 
dccimatidoy although he claims under the Crown, which was 
exempt by prefcription from the payment of tithes, it may 

be 
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be I'uftly inferred, that lie cannot do fo in any other cafe ; Bu»vCoii?.of 

J ' •.. ' ' » ' ^ V. £VANi. 

and that the law will not allow any perfon to prefcribe in 
that manner, unlefs it be a perfon ecclefiaftical or facred, 
as the King is, who was enabled to hold tithes in pernancy, 
or unlefs he be within the exemption created by the ftatute 
31 //• 8. or 32 -ff. 8. 

By the words of the anfwer it looks as if fome ftrefs 
was laid upon the parifh being exempt in tliis cafe ; for the 
anfwer fays, that no fmall tithes, or any fatisfaftion or 
compofition for the fame, were ever paid by or demanded 
from the defendant, or any under whom he claims, or from 
any other owners or occupiers of lands within the town of 
Bury St, Edmund \ but the counfel for the defendant did not 
infift upon this, nor indeed could they with any colour do 
fo; for befides, that it appears by the depofitions -in the 
caufe, that fmall tithes had been paid by fevcral inhabitants 
there, it was rcfolved in the cafe of Hicks and li'^oodfon^ T. 
6 JT. ^ M. /\ Mod. {a) 336. Carth. 392. 2 SalL 6^^. 
Skin. 560. that a cuRom to l)c exempt from the payment iii. 
of tithes could not be allcdgcd in an hundred, much Icfs in i Holt^e-t?^' 
parifli 5 but it muft be iiir a county or in Pais^ fuch as tlie > Ld. Raym. 
wild of Kent •, and there onjy for things not due of common 3 ^d. Raym. 
right) as for wood, ^c. And therefore cuftom alledged in 
the hundred of HimtJ^il to be free from tithes for the agift- 
ment of barren cattle, was after a verdi£l for the plaintiff, 
which found the cuftom, holden to be a void cuftom, and a 
confultation was awardc^jj' which was a farther authority in 
confirmation of the general maxim of law, that a layman 
cannot prefcribe in a 'Ncn decimamlo. 

Thirdly, Another reafon may be given for die difallowing 
of the defence fet up foT the defendant in the prefent cafe, 
in that the defendant does not alledge any particular ground 
of difcharge, but only faith. That no fmall tithes were ever 
paid or demanded for his lands; and therefore after fuch 
a length of time, and fo long an enjoyment of lands free 
from payment of tithes, a legal difcharge muft be prefumed, 

Vol. II. R and 
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toRT Corp. of and It muft ncceffarily be intended that the fmall tithes wcrt 
aliened or releafed to the owners of the land by the perfons 
intitled to the inheritance, though the conveyance or releafc 
or other legal difcharge be loft or deftroyed. 

I agree, that in courts of equity the fame formality it 
not required as in pleadings at law, but t!ie fubftauce of the 
matter alledged for the exemption of the defendant ought to 
be fhewn with fo much certainty at lead, as the Court may 
fee what is infiftcd on, and direft the fame to be tried or 
examined. In cafe a prefcription is relied upon, the de- 
fendant ought to alledge the prefcription in fuch a manner 
as that it may be tried. In this cafe the defendant does 
not fo much as fay, that he is excufcd by prefcription, he 
fays indeed no fmall tithes were ever paid or demanded, 
which may be evidence of a prefcription ; but in all cafes 
where a prefcriptive right is infifted on, that is the matter 
which mud be tried j and can the Court direft a trial of 
what is not alledged, or where that only is alledged, which 
may be fome proof of it, or whence it may be inferred? 
Much lefs, whetlicr any legal difcharge generally, or whether 
any conveyance, rcleafj or other legal difcharge ; an ifluc 
muft be upon a fingle point, not a matter complicated, con» 
fufed or multifarious. Co. Lit. 303. 

(4) % Browal. In the cafe of {a) Priddle and Napper^ 1 1 6b. 9. where 

^* ' * the defendant in prohibition travcrfcd the prefcription al- 

f 5rg i Icdgcd, inftead of the unity of pofilflioii, which was the 
ground (if any) upon which the plaintiff had to cxcufe 
himfelf from the payment of tithes, it was holden to be 
ill ; for he ought to have travcrfcd the unity, raiioney iffc, 
as he was difcharged, and confcqucntly liis plea was in- 
fuflicient. 

In S/iiilc' :itid Drake's cafe, Hd\ 295. it Is laid, 'J'liat t!if 
difcharge of tithes being ag.ilnil coiv.:no!i right, he mull 
plead it with its ground and reafon fpecially ; it is true a 
fpiritual perfon being capable of a difcharge by prefcription, 
Blight alledge the prefcription generally, witiiout aifigiiing 

any 
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my reafon for fuch difcharge^ but here is no prefcription Bury Corp. of 
lircfHy infifted on, which could be fent to a triaK 

Many cafes might be cited to flicw the impropriety of Polldcfcn.9. 
uch pleadings, but it is lefs needful, fince the matter, if it 
lad been more properly infifted on, had been infufficient. 

The fecond queftion, Whether by any thing elfe apnear- 
ng in the cafe, the defendant may excufe himfelf from the 
payment of tithes ; for it was urged, that there being an 
mity of pofTeflion in the Abbot who had the reftory and 
SZjfo Farm in fee, and confequently that the defendant ought 
lot to be charged for the fmall tithes of 1 84 acres, part of 
hat farm ; but how does this unity of pofTeflion appear ? 
Vll the proof offered for it, is, that the plaintitf" makes title 
o the reftory and vicarage of St. Mary, and of all tithes 
»redial, mixt and minute, Monajierio de Bury Sf. Edmund 
mper JpeHan^ \ that by a roll out of the augmentation 
ffice, it is faid tliat on the 4th of November in the 3 1 ft if. 8. 
he Abbot and convent of Bury furrendered to the King the 
rionaftery and church of Bury^ and all manors, mefluages, 
mds, tithes, rcdlories, vicarages, l^c. belonging to the faid 
lonaftery. That on the loth of July in the 37th H. 8. 
be Duke of Norfolk accounted to the Crown for the manor 
f Old Hawy Hoe and Rujlham^ part of the pofleflions of the 
lonaftery of Bury St* Edmutidy refigned to the King, and 
y him granted to the Duke of Norfolky and valued at 
,1/. 1 7 J. /[d. per Antth 

Now it does not appear that Eldo Farm was part of the [ (J^o 1 
lanor of Old Hanvy nor is it fo much as averred by the an- 
i¥cr 5 there is nothing to induce a probability of it, but an 
nagination that Eldo may be a corruption of Old Ha*Wy 
rhich is a thing merely imaginary and deilitute of all proof j 
ut admitting that it really was ; not only that ought to 
avc been exprefsly allcdged in the anfwer, but it ought 
kewife to have been fliewn that the Abbot and convent 
ad been feifed of the reftory and lands ftmid utfemel time 
ut oi mind, and continued fo feifed till the time of the 

R 2 dilTo- 
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BoRifCo.r.of diflblution ; for according to Priddle and Nappera cafe, 
Foiiex. 3. ^ ' ^^' '4' ^« every unity which amounts to a difchargc from 

H. fir. 190. the payment of tithes, by virtue of the ftatutc 31 //. 8. 
ought to have four qualities. It ought to be rightful, and 
not commence by wrong. 2* It ought to be equal, that 
is, the Abbot and convent ought to be feifed of the reftory 
ind land both in fee. 3. It ought to be perpetual, having 
continuance time out of mind. 4. It ought to be conftantly 
free from payment ; for if the tenants for years or wOl 
Under the Abbot and convent ever ufed to pay tithes, the 
unity will not avaih 

And Lord Hohart adds a fiftli quality ; it muft have coiw 
ftant continuance in the fame body, elfe it is of no force. 
Wright and Gerrardy Hob,, 310, 311. 

And the fame qualifications have been agreed and con- 
firmed by many fubfequent refolutlons and authorities. 

Now if the defendant had by his anfwcr infifted, that 
there had been fuch an unity of pofleflion in the Abbot 
and convent of the re£lory or vicarage of St. Mary and 
of Eldo Farm^ the plaintiff might have been able to prove 
that Eldo and Old Haw were not the fame eftate ; that Eli^ 
Farm was never in the abbey and convent ; nor does the de- 
fendant infill or make out, th;it he derives his title to that 
farm under the Duke of Ncrfclk \ that the reftory was ap- 
propriate within time of memory ; that the leflees paid 
tithes, or that the eftate was in leafe at the time of the 
661 1 diffolution ; in which cafes thefe lands v/ould not be dif- 
charged by the ftatute. Vide Crc. Eliz. 584. Mo. 528. 
(*> Cro. jac 2 BuL 65, 66. (a) I Jon. 412. And for thefe reafons dic 
Court decreed that the defendant fliould account for the 
fcveral matters prayed by the bill. (3) 



(3) RfynoLh Chief Baron declared tual rc<\oT, and that they were equally 

It as his opinion, in the c.iie of C^^r/- entitled to tithes of common right; 

ten v. Chat-In r , reponed in Bunlf. p. and that it was fufficicnt for a lay 

325. That th^*rr couM be no prefcrip- rector to fet forth in a bill that he wai 

tion in Non decimamlo again (I a lay feifed of the impropriate rc£loiy; and 

rct^tor, any more tnaa againil a fpiri- if he made out kis tide to that, tt 

woald 
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s & Ux' verf. Meredith & al'. In Cafe 271- 
Scacc\ 

term — Geo. 2. the complainants cxhi- a mortgage by 

:cd their bill, fctting forth that Giles Mereduh died i^l^y'^f rc/elm- 

of certain lands above 100/. per aim. in Com* Mon- cdbyh.next 

** prttcft nt kjn. 

leaving iiTue only one fon Giles Aleredithy and three 2 Eq. Abr 379, 



ters, Catherine^ Cicely and Mary fince married to Wil- Bunb, 346. 

Watkif2Sy who are the defendants ; and the plaintiff ^- ^' 

f married Mary the only fiftcr, and who on failure of 

f the faid Giles Meredith the father, is his heir at law ; 

'Hes the fon entered and died feifed in Oclober 1736; 

is fifters Catheriney Cicely and Mary were educated in 

pifli religion, whereby the plaintiff Mary^ their aunt, 

the next proteftant kin, is intitled to enjoy the rents 

rofits of the eftate by virtue of the ftatute, until the 

lants take the oaths and conform. 

It the plaintiffs hereon brouglit an aftion of eje£lment 
: Court of Common Pleas in Hil. Term laft ; but 
/ another defendant caufed himfelf to be added a de- 
it in the faid eftate, and infifted on a mortgage of the 
late, made to him by the other defendants for a term 
rs for the fccurity of 400/. 

rrefore the bill prays a difcovery whether Giles Mere- 
he father and fon, did not die feifcd, and when ; that 
/ may difcovcr whether Catherincy Cicely and Mary 
Qot educated in the popilh religion, and now profefa 



be fufficient, without putting title to a re.^ory, and one who intitled 

• the proof of having received himfelf only to the tithes, it any fpe- 

Pengdly Chief Baion main- cies of tithes within the pariih; for in 

the fame opinion refpedting the the latter in (lance, hcdeclard, that the 

•f the payment of tithes in the plaintiff mull be holden l!j ftircl proof 

Bcufipi v. Olirfj Bunb. 284. not only of his title, but alio of the 

Comy/ts, in the former cafe, di- perception of all the tithes to wnich he 

ihed between one who fct up a fet up a title. Bunb. p. 325. 

R ^ it; 
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TowEi V. It . and whether they were not of the age of eighteen year$ 
and fix months at the death of Giles the fon, or of what 
age ; and whether they have not refufcd or declined tlic faid 
t.662 ] oaths, and are tliereby incapacitated to hold the faid eftate; 
whether the plaintiff Mari^ is not the next proteftant kinj^ 
and what incumbrance he has ; and that the plaintiffs may 
redeem, t^c. But at the beginning of the prayer it afks^ 
that all the confederates may anfwer the premiflcs (which 
comprehends all repeated in the praying paft) as fully as if 
repeated and interrogated. 

Catherine and Cicely the two unmarried defendants, as to 
fuch part of the bill as prays to be let into the pofleflion of 
two thirds of the eftate, 6r that the plaintiffs may rcdeemi 
or feek other relief, demur. As to fuch part as prays that 
thefe defendants fliould difcover whether the faid defendants 
were educated in the popifli religion, or now profefs the 
fame, or at the death of Giles Meredith the fon, were eighr 
teen years of age and fix months, or of what age, or whether 
they have refufed or declined the oaths in the (latute 1 1 tf 
12 IV. 2' ^. 4» fee* 4. and thereby incurred the incapacities 
of tliat aft, and whether tlie plaintiff Mary is not their next 
of kin, they plead the ftatutc 1 1 ^ 12 /i^. 3. r. 4. ; and a^ 
to the reft of the bill they anfwer. 

The defendants IFathius and his wife put in the like de- 
murrer and plea. 

It was iiififted on by Mr. Wilbraham and Mr. Murray for 
the defendants, that the demurrer and pleas of all the de- 
fendants were good, and ought to be allowed. 

Firft, As to the demurrer by Catherine and Cicely Mere- 
(I'flh^ tlic unmarried fifters of Giles Meredtth tlic fon, it was 
urged, that this was a cafe wherein equity would not in- 
ter pofc 5 that by llie ftatute 11 ^ 12 IV, 3. r. 4. in cafe a 
pcrfon educated in the popifh religion do not take the oaths 
a::d fubfcribc the declaration mentioned in the acl, he is 
difabled to inherit or take any lands % and the next pro- 
teftant of kin may hold and enjoy them, wiihout account- 
ing 
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in? for the profits, till he does take tlie oaths and fubfcribe Jow«« •- 

^, ,1./., ^ 1. 1 MlR£DITIf, 

filch declaration ; fo that a fcvcre penalty is put upon the 

party, the forfeiture of all his lands; and it is not ufual 

for a court of equity to aid a penal law, or inforce it, or [ 663 } 

carry it further than the law will carry it; if the plaintiffs have 

a right to the land, they may recover it at law, but if they 

have no title at law, this Court will not give them one ; it is 

more properly the bufinefs of a court of equity to relieve 

againft a penalty tlian to aflift the recovery of it. 

Secondly, The bill prays that the plaintiffs may redeem 
the mortgage, but they are not intitlcd to redemption ; none 
can redeem but the mortgagor himfclf, his heir or affignee, 
or fome incumbrancer who has a lien upon the eftate. A 
man makes a oond to B. for money lent, and dies, and his 
hcxr affigns the equity of redemption, B, cannot redeem till 
he has obtained judgment upon the bond againft the heir. 
I £q. Abr. 315. 

Thirdly, None can redeem but he who has a right to the 
eftate in the land ; but the plaintiff has not the eftate in, 
the land ; that ftill remains in the defendants ; all that the 
plaintiff can pretend to, is a perception of the profits during 
the incapacity, which is a mere cha/tel intereft, which gives 
no right to the land itfelf ; and indeed the defendants have 
the right of ' redemption in them. In the cafe of Loma?: 
and jB/W, i Vent. 182. where the heir general of the mort- 
gagor preferred a bill to redeem, the defendant in his an- 
fwer fet forth a deed of intail, whereby the eftate was in* 
tailed to another; the plaintiff offered to redeem at his 
peril, but the Court would not permit it, unlcfs he could 
fhcw that the intail was docked. 

Fourthly, It would introduce great inconveniencies if the 
plaintiff (liould be allowed to redeem, for the eftate would 
become irredeemable ; for the plaintiff ftanding in the place 
of the mortgagor, if he be capable to redeem, and having 
the mortgage affigned to him, the fame perfon would be both 
mortgagor and mortgagee, and he could not redeem himfelf. 

R 4 Bcfides^ 
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joK£8 -r/. Befidcs, die Proteftant kin would be anfwerable for wade, 

but as a mortgagee he could not be fued for wade ; and who 
fliall pay tlic intereft ? Shall the plaintiffs ha\c the rents and 
profits, and let the intereft run in arrear ? 

r jcjr n As to the plea it was infiftcd, that the defendants were not 

obliged to difcover what might fubjeS them to a penalty: for 

Supra, p. 352, . . * /♦ 

Hud, 137, when a bill prays a difcovery of what might be dangerous to 

the party difcovering, he may take either method, to demur or 
to plead to that part of the bill ; in this cafe the defendants 
have pleaded the ftatute ii f^ 12 7^. 3. r. 4. to (hew that 
nothing is denied to be anfwered by the defendants, but what 
would endanger their incurring the penalties infli£led by that 
aft. 

In cafe a bill be for a difcovery, whether the defendant has 
fct forth his great tithes purfuant to the ftatute 2^3 Ed. 6. 
c, 13. which fubjc£ls him to the forfeiture of the treble value, 
in cafe he hath not done fo, the defendant is not obliged to an- 
fwer, unlefs the plaintiff waives the penalty, and agrees to ac- 
(a) 1 Eq. Abr. c^pt the fiuglc value only (a). Hard. 137.138. 

75. S.C. 

And there in the cafe of T/je Attorticy General vcrf. Alicc^ 

where a bill was to difcover whether the defendant did not 
conceal the cuftoms and excife upon 260 caflvS of currants 
imported, and had endeavoured to corrupt the cuftom-houfe 
ofiiccvs by promliing 40/. reward to conceal it, on a de- 
murrer by the defendant tlic Court inclined to think that he 
fliould n.)t be compelled to make a difcovery, unlefs the At- 
toiiicy General waved the proceeding for all forfeitures, 

On a bill to difcover what wafte the defendant had done, a 
,f^^^ f;.TnS. io-». dcnuirrcr to it was allov/ed. [b). Aitorr.ty General verf. /7;/- 

pi. 9. 

So on a bill to difcover a marriage, where a devife was to 
the defendant durante viduitatey which by her marriage would 
be loft, the defendant demurred, and the demurrer was al* 
(e) : Eq. Ahr. lowed. Monnlns and M^nnins (r), 2 Gta, ^.68. 

4C. p!. 4. 77. 
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In many cafes, afts of parliament have by particular claufei J®*'" ''• 
provided, That. the defendants might be put to make difcovery 
of matters in v^hich they are concerned, upon their oaths, 
which fecms to admit that they would not otherways have £ 665 J 
been liable to make fuch difcovery ; for if they had, there had 
been no need of fuch a'provifion; as by the ftatute 12 Anne 
c. 14. /. 5. it is enafted, that on a ^lare impedit brought by 
the Univerfity for the benefice of any popifh recufant, the 
fcourt may examine the patron or clerk contefting the right of 
prefentment in open Court, or by commiflion or affidavit, in 
order to difcover any fecret truft, fraud, or pradlice relating to 
fuch prefentation. 

So by the ftatute i Geo. c. 55. /• i. which obliges papifts 
to regifter their eftates, it is enafted, That perfons fuing for 
penalties may by bill in Chancery demand a difcovery, to 
which no plea or demurrer fhall be allowed. 

And at the fittings in Chancery after Trinity Term in 1637. 

in the cafe of Zmlth and Read {a\ it was determined by Lord t^ ^ ^-^ ^^ 

Hardwicke. Cliancellor, That the defendant was not obliged to ?7?* P/- '^ 

° 626. pJ. 27. 

difcover by anfwer, whether he was a papift or not j in that i Atk. 526. 

cafe, on the marriage. of Mrs. Pfl/V/ with Mr, Smithy a fettlement " "' ^' ^^ 
was made to the ufc of thehulband and wife for their lives, and 
after to the firft and other fons of that marriage in tail ; re- 
mainder to Mrs. Pain in fee, who devifcd it to the defendant ; 
and the bill was to difcover if the devifor was not a papift, in 
which cafe the devife would be void ; and on plea to this 
bill, the Lord Chancellor held, that tlie defendant was not 
obliged to anfwer, which is an authority in point ; for that 
was ratlier ftrongcr, it being infiftcd upon that the defendant 
was not required to anfwer with refpecl to himfclf, but only 
in refpeft to the perfon under whom he claimed \ but it was 
infiftcd that it was a penal Liw, and that the anfwer would 
fubjcdl the party to the penalty. 

As to the cafe, with rcfpefl: to yoncs againft Wathius and 
hi3 wife, there is more ground for tlic allowance of the de- 
murrer as well as of the pica ; the plea ftands upon the fame 
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joNEiv. foot with the former ; but as to the demurrer, beCdes what 

was alledged for the fupport of the former demurrer, it was 
infifted, that here was no colour for the bill againft Waihinj 
and his wife, fince here was no title made for the plaintiff 
*• to demand the pofleffion, or the rents and profits of that (hare 

[ 666 ] or property of this eftate that belonged to the wife of William 
Watklnsj who is not alledged to be educated in, or to profefs 
the Popifh religion, and confequently mufl be intended to be a 
Protellant, 

And if the faid Jf^iHiam IVathins be a Proteftant, then the 
queftion will be, Whether if a Papift feifed of an eftate in 
fee of lands and tenements marry a Proteftant, the next of kin 
to the wife can take the poflVflion of the eftate out of the 
hands of the Proteftant hufl)and ; for by the ftatute 1 1 tf 
12 /F. 3. r. 4« tlie Papift is difabled in refpeft of himfcif 
only ; but when a Papift marries, the huft>and becomes feifed 
in right of his wife, and confequently the eftate is vcftcd 
wholly in him, and he has done nothing to forfeit it; befides, 
the hufl)and may be faid to be next of kin to his wife, there is 
an alliance and affinity betwixt them ; and the next of kin, 
witliin the meaning of this law, is not the next of blood or the 
next in courfe of defccnt, and therefore the father may take be- 
fore the uncle, and the brother of tlie half blood before the 
fiftcr of the whole. 

BeGcIes, the intention of the a£l to prevent the growth of 
Popery, is as well anfwered by the Papift marrying a Protef- 
tant, as by felling the eftate to a Proteftant, for fuch marriage 
may be a means of bringing over the family to the Proteftant 

religion. 

In afifwcr, ic was urged by Mr. Bunbury and Mr. BootUj 
that if the demurrer in this cafe was allowed, the Aft of Par- 
liament would be eluded, for every Papift would mortgage his 
eftate, and the Proteftant kin would be defeated without re- 
medy. 

The demurrer is to the whole relief prayed, and furely the 
next of kin may redeem j he is a khid of purchafer under the 

2 aa, 
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aft, and ftands in the place of the heir; and though it is ^^^^*'^' 
faid to be a penal law, yet the bill is not to obtain a penalty, 



[667] 



but to be relieved againft a fraud in fetting up this mortgage. 
A bill by the next Proteftant kin to account for the rents and 
profits was allowed in the cafe of Winter vcrf, Bermmgham^ 
9 Mod. 146. {a) 64pLi9.SX^ 

As to the plea, that is ill ; for the bill does not pray that 
they (hould difcover whether Papifts or not, but tliat the other 
defendant Roberts fhould do fo ; befides it goes to the difco- 
very, which furely they may be aiked. 

As to the demurrer by Watkins and his wife, her difability 
is not removed by her marriage, nor is the hulband fole feifed; 
the pleading is, the hufband and wife are feifed in right of the 
wife ; befides the demurrer confcfles all alledged by the bill, 
and goes to the whole relief, which is not proper to be deter- 
inined on a demurrer. 

This matter arifing upon anew law, the Court took time 

to confider it, and in Michaelmas Term, on Saturday 

November^ now Baron Thompfon being dead, the other three 
Barons agreed in opinion. That the demurrer by the defen- 
dant Meredith ought to be over-ruled; and at the defire 
of the otliers, I delivered the opinion of the Court to tliis 
cffea. 

That the demurrer is bad, as to fuch part of the bill as 
feeks to be let into pofleflion of two thirds of the eftatc in the 
bill, to be permitted to have and enjoy, and be quieted in the 
pofleflion thereof by the injun6lion of the Court, or feeks to 
redeem the mortgage mentioned, or any other relief. Now 
it is plain, and agreed by the Counfel for the defendants, 
that the demurrer being intire, if it be faulty in any part, it 
ought to be ovcr-ruled. 

It is fo at law ; if the defendant demur to the whole dech- 
ration, or the plaintifl^to an avowry in a replication for rent, 
of which part appears not yet due, the plaintitT or avowant 
(hall have judgment to recover for fuch part as is well de- 

inandcd, Holt, 191. s.c. 
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JoHMtr. manded, or appears to be due. i Sand. 2S6. Refolved 2 

Sand* 379, 380, 

It is the fame in equity, and the reafon is obvious ; for the 

r 668 1 demurrer is a ftop to the plaintiff^s demand of every thing to 

which it extends 5 but it would be unreafonable to refufe the 

aid to which he is in confcience entitled, becaufe he afks fomc- 

thing more. 

Perhaps it is improper for the plaintiff to pray that the 
Court (hould let him into tlic pofleflion of the eftate, for that 
he mud recover at law 5 but there are other things wherein it 
may be proper that the plaintiffs (liould afk the afliilance of the 
Court. The bill fuggefts that the plaintiffs have brought an 
aftion of ejeftmcnt ; but the defendants, by making a mort- 
gage to Roberts J and making him a defendant, render it impoffi- 
ble for them to recover at law 5 and they pray that it may be 
fet afide, or if made bond fide ^ tliat on payment of what is due 
they may be admitted to redeem. 

In refpeft to which the Court may probably give relief 5 but 
the demurier is againfl all relief. 

But it is objeded, that in cafe the plaintiffs, as the next Pro- 
teftant kin, may have the rents and profits by virtue of the fla- 
tute 1 1 vff 12 J^''. 3. r. ij. yet they have only the bare percep- 
tion of the profits, and no eftate in them, for the legal efJate 
remains in the Popifli heir, who may fell, devife, or tranfmit 
it to his poflerity, and confequently that the Proteftant kin 
can have no title to redeem. 

It is true, the words of the ftatute being. That every fuch 
perfon educated in the Popifli religion, or profcfTmg it, (hall 
in refpcft of himfelf only, and not in rcfpeft of his heirs or 
poflerity be difabled to take, ^c. the feifin of the eftate has 
been conftrucd to remain ftill in him ; for otherwife it would 
be difHcult to fay how his heir could have the efcate confift- 
cntly with the known rules of law. So it was holden in 
(«)Jenk.297. fTnV'zt'tf/s Cafe Hob. 73 (a). Ley 59. S. C. upon the fta- 
tute I Jlk. I. ^.4. which is penned in the fame manner; 

aud 
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;ind therefore a Papifl: tenant in tall may make a tenant to the Joksb w. 

praapej and mfter a common recovery 5 as was reiolved m the 

cafe of Thornby {a) and Fleetwood^ 10 Anne^ and in Lord ^*^ ^"'P' 

Derwentwater^s ib) cafe, 6 G^o. !• So he may devifc the eftatc ],}^^\l^7' 

^ ' (^) 9 Mod. 17*. 

to a Proteftant, Refolved in C. B, in EaJIer Term in 1738, 2 Eq. Abr. 621. 

in the cafe of Matlem {c) verf. Binglofy and in the cafe (r) Supra p! 570. 

of Marribod and Z)<?rr^//, //. 8 Gw. 2. in J9. *• a Eq. Abr. 6*6. 

' pl. 26. 

But yet the next Proteflant kin after his entry has an eftatc C ^^9 J 
and intereft, which enables him not only to receive the rents 
and profits, but likewife to leafe the lands during his title, 
otherwife he could not maintain an ejectment \ and if he has 
fuch an intereft that he may leafe, furely he may likewife re- 
deem a former mortgage, as well as a leflee for years may do 
fo. A copyholder is not feifed of the eftate, the feifin of the 
freehold remains in the Lord of the Manor ; yet as a copy- 
holder may make a leafe whereon an ejedlment is maintaina- 
ble, 4 Co* 26. fo he may redeem a mortgage made of the 
copyhold eftate. 

A tenant by ftatute-ftaple, ftatute-merchant or elfgit, has 
but a chattel intereft quoufque debit, levat. fuerity yet daily ex- 
perience ftiews that he is admitted to redeem. 

It is faid indeed, that a Proteftant kin is a mere pernor of 
£hc profits, and therefore cannot redeem ; but why ? No au- 
thority is cited for it. In Chudleigh^s cafe, i Co. 123. it is 
faid, that a pernor of the profits is in nature of a Cejlui que 
Ufe at common law 5 but none I believe will deny, but that a 
Ceftui que Ufe might exhibit a bill in Equity to have the truft 
executed, and to redeem a mortgage made by the truftees with 
his aflent. Bro. Tit. Confdence. 

It was urged further, that none can redeem but he who is 
heir, afEgnee, or incumbrancer ; and this is the general de- 
fcription of thofc who arc entitled to an equity of redemp- 
tion. 



But 
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JoHii Of. But it 18 certain that there is no neceflity that a man flioulJ 

One who cWimt ^^^^ '" ^ valuable confideration, in order to entitle him to 

unnertvoiunta- redemption 5 for a perfon who claims by a voluntary fettle- 

m^^td^ml ^^^^ ^^Y redeem, i Eq. Jjr. 315. And fo it was refolvcd 

mortgage. j Q,. Ch. CO. 

1 Vein. 193. ^^ 

t 670 3 If a man makes a voluntary conveyance, and afterwards 

mortgages, though fuch mortgagee may avoid the conveyance 
as fraudulent to him, yet it fuflices to pafs the equity of re- 
demption. 

Indeed generally, he who redeems muft be the mortgagor, 
or fomcbody who claims under him-, but it is not rcquifite 
that he.fliould claim by exprefs aflignment from him. A te- 
nant in dower or by the curtcfy may redeem, whofe eftate i$ 
created by the law ; and he, who has an eftate or intcreft 
given by Aft of Parliament, has as much rcafon to have this 
benefit as he who comes in by the a£l- of the party. Every 
one is party to an Aft of Parliament •, and there feems to be 
no reafon why the perfon entitled by virtue of an Aft of Par- 
liament, fiiould not have equal advantage in a Court of Equity 
with the afligncc of the party. The aflignee of commiflioners 

(a)tFreem* of bankrupts may redeem as well as the bankrupt himfclf. 

lEq. Abr.53. I^uh. I Ca. {a) Cb. 71. 



fL !• 



The only ground for redemption fceras to be, tlie having 
an intereft in or lien upon the land : he who has fuch an 
intcreft or lien may redeem, he who has none cannot. 

And therefore if a man makes a bond, wherein he bind« 
himfelf and his heirs, and afterwards mortgages his land, the 
obligee by judgment cannot redeem. But if he obtain judg- 
ment againft the heir of the obligor, although the heir had be- 
fore afligned his equity of redemption, the obligee, who gains 
thereby a lien upon the eftate of the obligor againft his con- 
fent, {[or judicium rcdditur in invitumy) and folely by the ope- 
ration and aft of law, is entitled to redeem. Bateman and 
Bateman^ I Eq. Abr. 315. 

Nay, 
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Nay, if he gains but an equitable lien upon the lands, it is !<>««» v. 
fumcient ; and therefore if a man articles on his marriage to 
make a marriage fettlement, and afterwards mortgages his 
cllate to one who had no notice of the articles, the wife fliall 
redeem ; for the articles for a purchafe arc confidered in equity [^71] 
as a purchafe. 2 Vent. 343. {a) (m) i Eq. Abr. 

63. pi. 3. 221. 

pLs. 

So if a man agrees at his marriage to leave his wife worth 
looo/. and it being left to the parfon of the parifli to draw 
the agreement, who takes a bond for the payment of the mo- 
ney, and then the obligor dies, leaving his eftate freehold and 
copyhold in mortgage ; the wife, having an equity upon tlie 
land by virtue of the agreement on the marriage, was allowed "^" ^ ^' 
to redeem. Ailon and Piercfj 2 Fern. 480. 

But againft the plaintiffs having the liberty of redemption 
it was further argued, that a Court of Equity ought not to 
aid or aflift the execution of a penal law ; and it is certain, 
that it is not in the power of a Court of Equity to extend a 
penal law beyond what the law itfelf imports, or the Courts 
of law will extend it ; nor is it proper for a Court of Equity 
to aflift the recovery of a penalty or forfeiture, when the 
party may proceed at law to recover it ; therefore there is 
no reafon to apprehend, that the Court will in this cafe 
put the plaintiffs into pofTeflion, if the law will not do it, 
or give them any advantage beyond what the law intended 
them. But if the defendants by contrivance fet up a mort- 
gagCf which renders their proceeding at law impra£licable, it 
may be fit for a Court of Equity fo far to intcrpofe, as to pre- 
vent thefc unfair meafures which are defigned to elude the be- 
nefit of the law. 

If a Icflec commit wafte, th^e Court will not oblige him to 
difcover the wrong he has done, which may fubjeft him to 
a penalty, or conftruc that to be wafte which the law will 
not call fo ; but will ftay his going on in the deftru6lion 
he is making,, till it be feen whether he has any right to 



6yi De Term. PafcL 12 Geo !!• 

ToNit V. do fo or not. It is faid, i Eg. Abr. (a) 131. that if a thif- 
W aVeni 44.0. ^^^» ^^ fraud and combination with Cefiui que Trtifty endea- 
Prec.Ch,»i4. vours to cvade ^ penal law, under a pretence that Equity 
ihould not aflift a penalty or forfeiture, Chancery will aid, and 
not fuffer its own maxims to be made ufc of to elude a bene- 
ficial law, 

\6i2'\ ^^ ^^^ ^^'^J ^'^^' ^^ ^^^ mortgage was without any real 

confideration, it would be a truft for the papift, and confe- 
quently void at law ; but I doubt that is not fo ; for by 
what has been faid it appears, that a papift has fuch an 
*»F* P'57»» cflate in him that he may alien and demife, and confequently 
the eftate granted to Roberts would pafs an intereft to him, 
though made without a valuable confideration, which would 
be a title prior to the demife by the leflfor of the plaintiff ia 
cjedlment. 

As to the inconveniencies which may enfue from the plain- 
tiff's being allowed to redeem, I fee no greater than what may 
be fuppofed in a redemption by a dowrefs, or other perfon who 
has but a particular eftate or intereft. It may be faid, that he 
is mortgagor and mortgagee, if he take the affignment of the 
mortgage to himfelf 5 and as for his being difpunifliable for 
wafte, he is liable to anfwer treble damages for any volun- 
tary wafte, in an a£tion of debt. 

In ftiort the plaintiffs may have many occafions for the 
aid of a Court of Equity ; and therefore fmcc the demurrer 
is general to all relief, fince fuch a praftice of fetting up a 
mortgage to prevent the Proteftant kin from recovering, if 
he can have no relief, would intirely defeat the defign of the 
adl, we are of opinion that the demurrer ought to be over- 
ruled. 

As to the plea, we all agree that it ought to be allowed ; 
for the difcovery, to which this plea is pleaded, tends direftif 
to make the defendants accufe themfelves of thofe offences 
which might fubjeft them to the penalties and incapacities of 

the 
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Ac z€t. It is thccxccllcnt temper of the Englj/b law, that Jowitv. 
nobody is compellable to accuie himfclf ; iVrww tenetur Jetpfum 
nccufare. 

This has beert determined not only in Courts of Law arid 
Equity, but in Parliament. 

tt is true, that by a conftitution of Cafdinal Otho^ die [ 673 ] 
Pope*8 Legate 21 if. 3. it was ordered, ^od jurament. ca^ 
lutnnut in caujis ecclefiajl. isf civUii. de veritate dicenda in fpi-' 
rifualit. quo Veritas facilius aperiafur, praftari debet de catero in 
regno jtngl. Conf. in contrartum non obftante. But this was 
allowed only in caufes matrimonial and teftamentary. 2 InJ{» 
657. And by the ftatute 13 Car. 2. r. 12. fee* /^. No Ec- 
clefiaftical Judge can tender oath whereby any perfon may be 
charged to accufe himfelf, or fubjeft himfelf to ccnfure or pu-* 
nifhment, Vc^ 



But the cafe of Smith verf. Read is a direft determination in 
poirit ; or this is rather a ftronger cafe, where the defendants 
arc a(ked as to their own education in the Popifti religion ; 
there they were interrogated only as to the perfon under whom 
the defendants claimed. 

"What "«^as faid, that Roberts is aflced whether they were 
not brought up in the Popifti religion, is a mere evafion ; for 
though Roberts the other defendant is alked thefe queftions, 
yet all the defendants are charged with being fot educated, and 
an are deGred to anfwer the matters as fully as if the fame were 
particularly repeated and interrogated. 

It was faid that the defendants might be afked of what age 
Aey were ; hut the charge is, that they were of the age of 
x8 years and fix months, whereby they were incapacitated to 
liold the eftate ; fo that the enquiry about their age, is only 
trith a defign to fubjed them to that incapacity ; and the plea 
as worded with like caution* 

VouIL 8 At 



Sopri, p. 665. 
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leNsi V. As to the demurrer and plea of Wailins and his wife, tlie 

lame ftand upon fomewhat a different foot \ it is not charged 
by the bill, that Watkins the hufband was a Papift^ and con- 
fequently it muft be intended that he is a Proteftant -, for 
every one muft be prefumed to be of the eftablifhed religion 
till the contrary appears 5 then the queftion will be. Whether, 
if a Papifl: marry an hufband who is a Proteftant, the next of 
kin, who is a Proteftant, to her before her marriage (hall take 
t ^74 J ^^ ^^"^^ ^^^ profits of her cftate from the huftiand during co- 
verture ? 

The ftatute faith, Tliat the perfon educated in the Popifb 
religion (hall bedifabledtotake and hold any hnds, (ic. but 
the huft>and is not fo educated^ and confequcntly not di£i- 
bled to take and hold them, as by law he is entitled to do. 

It was rightly obferved, that the pleading is. That the huf- 
band and wife are fcifed in right of the wife ; whence it was 
inferred, that both being fcifed, the Proteftant kin will be en* 
titled to have and enjoy the lands, of which the wife is ftiB 
feifed after her marriage. 

But that inference is not to be drawn from the form of 
pleading j for it is true, that the wife has a joint fcifin with 
the hufband of the freehold and inheritance, which the huf- 
band therefore cannot difpofe of without her ; but the huf- 
band alone has the title to the rents and profits, and may 
difpofe of the pofTefTion during the coverture without the 
wife. A writ of entry fur diffeiftn was brought againft huf- 
band and wife, who pleaded non-tenure 5' the demandant re- 
plied, that A. was fcifed till difTeifed by hufband and wife, 
who made a feoffment to pcrfons unknown, but the hufband 
and wife continued to receive the profits j but the replication 
was difallowed, for the pernancy of the profits being but a 
chattel could be only in the hufband. Bro. Tit. Parmr di 
Prcfits. 15. 



If 
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l£a feme leafes dum Cola and marries, and the leflee pays JoNts v. 

his rent to the wife, though no notice of the marriage is al- 

ledged, the payment is ill ; and the hufband had judgment in 

debt for the rent, ia) Pal. 206. Trac^ and Button. ' (« Cro. Jac. 

^ ' ^ 617. S.C. 

So the huftand may fue alone for rent, for not repairing, i str. 219. 

\gc. or other profits or benefits to the eftate of the wife 5 Sa^a^^Sj^lw. 

and though he may, he need not join his wife, Cro. Car. P^) 
438. 

Now here the pernors of the profits demand the rents and [ 675 ] 
profits from the huftand who is legal pernor of them, and tlie 
defign of the a£t feems as well anfwered by the hufband's tak- 
ing them as any other. 

But the Court need not give any pofitive opinion on this 
point, becaufe the demurrer being general as to all relief, and 
it being poffible that the Court may find it needful to give 
fome fort of relief with refpedl to thefe defendants alfo ; and 
therefore the Court thinks fit that this demurrer as well as 
the other by Meredith be over-ruled 5 but tlie plea ought to be 
allowed. 



Mackenzie veffus Marquis of Powis. In Cafe 272. 

Scacc* 

A DECREE was made againft the Marquis of Pcivis A decree fenrcd 
for the payment of a large fum of money 5 and he be- no letter mir- 
ing ferved witli a^opy of the decree, and not paying, an ( 2) at- ^** ^^' 

tachment 



(i) Blackflone^ in the third volume againft his lands and goods, without 

of his Commentaries, fays, ** If a peer any of the mefne proccfs of attach- 

is a defendant, the Lord Chancellor ments. Sec, which are directed only 

fends a Letter Miji-ve to him to rcqueft againft the perfon, and therefore can- 

his appearance, together with a copy of not afFedl a Lord of Parliament."— 

the bill; and, if he negled^s to appear, p* 445* 

then he may be ferved with 2ifubp(vna $ (2) Sj^are, Is not this procefs of at- 

and, if he continues dill in contempt, a tachment irregular, not upon the 

feqaeftration iifaes out immediately ground of the omiiEoa of a Lettet 

6 2 Miilivei 
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MACKXKstt tachmcnt went ; and it was now moved to difchargc the at* 
tachment as irregular ; becaufe no Letter Miflive was fent bc« 
fare or with the decree which was fcrved j for where the de- 
fendant is a peer of the realm, a letter is fent to him figned 
by two Barons, inftead of a Subpoena \ and fo it ought to have 
been in the prefent cafe, inftead of the Subposna which is feived 
upon him, together with the copy of the decree. 

This was referred to the Deputy Remembrancer to report 
how the pra£lice was ; who reported that it was not ufual 
to fend fuch letter before or with the order of Court or 
fervice of the decree ; whereupon the motion was not al- 
lowed* 

And there feems no reafon for what was infifted on ; it if 
well known that the Subptena was introduced in the time of 
Richard the Second, when John Wakham, Bifhop of Sarunif 
was Chancellor of England. Selden's fVorks^ vol. 6. p. 1544. 
When the pra£licc was introduced of fending a letter to a Peer 
C 676 ] inftead of fuch a Subposnoy non conjlat. Mr. Selden fays, in 
his 6th vol. p. 1543, That it was the courfe in the Star Cham- 
ber of Chancery to pray fuch a letter in a bill againft a Peer; 
poflibly that praftice being begun in the Star Chamber on the 
creftion of that Court towards the end of Henry the Eighth's 
reign, might be afterwards followed in Courts of Equity. No 
mention of any procefs but a Subposna is made in the Year 
Books or the DoSor and Student ^ but in IVeJl Symb. /. 2U itift 
taken notice of as the courfe in Chancery. 

This may be a proper compliment before tlie party is in 
Court ; but when he has appeared and anfwered, and a decree 
is againft him, it feems more proper to demand obedience to it 
by procefs of the Crown, than by a letter from the Barons ; 
by the order 35 the diredlion is general, that the defendant 



Mifiive> which under the circ am fiances purpofe confult 2 Vent. 342. Selden's 
of the prefent cafe n^ight bejuftified. Works, vol. 6. page 1543. Cora. 



but on the ground of the objeft of it Dig. Tit. Chancery. (D. 2.) 
being a Pea of f uliament ? For this 



fliaU 
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fliall be ferVed with a copy of the decree in perfon, and a Swi- Mackin«i» 

. V. Powit* 

^na (hall be annexed to it, and ferved at the fame time. In 

Chancery the Subpcena is inferted in the writ itfelf, which 

contains and recites the decree, and no fuch letter is fent \ but 

if the defendant difobeys, an attachment and injun£tion (hall 

go. 2 Vern. 91, 92. 

What ufc can there be of fuch a letter ? Is it to notify the 
decree to him to which he is no ftranger ? For he is fuppofed 
prefent in Court by the Sffhpotfta ad audiend. fudiciumy and 4 
IQorc fuU notice of it is given by the copy of it (crved« 
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Cafe 273. Scot qui tam and Bray verf. Schawrtz & aT. 
In Scacc'. Mich, i \ Geo. 2. 



In an informa- 
tion upon the 
ftatute 12 Car, 
a. c. 18. it wai 

determined that 
a fliip which was 
manned bv ma- 
riners refident 
f r fomc years in 
Rujftat but who 
were not natives 
of the country, 
was exempt 
from the penaU 
ties of I he a^. 



AN information was exhibited in the Exchequer by 
Scot qui taffjj ^c. fetting forth, That he had fcizcd 
the (hip called the Conftant in the port of Loudon^ with its 
tackle, goods, fffr. as forfeited to the ufe of his Majcfty 
and himfelf, being imported fron^i foreign parts, when the 
fhip, in which they were imported, was not belonging to 
the people of Great Britain as the true owners, and whereof 
the mafter and three fourths of the mariners are Englijh \ 
nor of the built of the country of which the goods were the 
growth, produft or manufafture, or of the port where fuch 
goods only can or are mofl: ufually firft fliippcd for tranf- 
portation, and whofe mailer and three fourths of the mari- 
ners at lead were of that country or place \ whereby the fhip 
and goods were forfeited. 

Upon which a writ of appraifement went out, and on the 
22d of Ociober 1737. was returned. 

On this feizure Adam Henry SchawriZy Saviuel Felman^ 
and Thomas Zucherbeckerj merchants of RigOy entered their 
claim -, and, after Oyer of the information, pleaded, that the 
(hip and goods were not imported contrary to the form of 
the ftatute. 



This 
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This ifTue came on to be tried on the 20th of November Scortr. 

"^ SCHAWRTS. 

1738. and the jury found a fpecial vcrdi£t. 

Tfiat Erot who fues qui tam^ ^c* was furveyor of die a£l 
o'" na\i^aL: P, and feized tids (hip and goods on the 19th o£ 
AuguJ} 1737. as not navigated according to the a£l. 

That the faid Ihip fct fail from Riga in RuJJia for the port 
of Lcndcn^ with the goods in the information, which were 
the prptli:^ or that country ; that the (hip was built in RuJJia ; 
that Harry Hag Jon was mailer, who was born out of the 
dominions of the Emprcfs of RuJftay but in the year 1733 
was admitted a burgJicr of Riga^ and has ever fmce con* 
tinned fo, and has been icfident there when not engaged 
in forcifrn voyages, and traded from thence nine years before 
the feizure. That there were only eleven mariners on board, 
of whom four were born in RuJJia \ that Morgan a fifth was 
born in Ireland^ and there bound apprentice to the mafter, 
and as fuch went with him to Riga^ and three or four years 
before the feizure ferved on board the faid (hip, and failed 
therein from Riga in the prefent and former voyages ; that 
the other fix mariners were born out of the dominions of 
RuJJiay but Stephen Hanfon^ one of them, had refidcd at Riga 
eight years next before the feizure, Hans Tajpar five years. 
Reign Steingrave four years, and Derrick Andrews the cook 
feven years, and tl efe four during thofe years had failed 
from Riga in that and other vefTels 5 that Riga is a port 
where the goods feized can only be, or moll ufually are, firft 
ihipped for traafportation. 

And if on the whole matter found, the Court think that 
the importation of tVe goods in the fhip being fo navigated 
is legal, they find for the claimants ; Etjt non^ l^c. contra. 

Up^n this fpecial verdlft Mr. Solicitor General infifted, 
that the fliip and goods were forfeited by the ftatute 
12 Car. 2. c. iS.Jec. 4. intitled, An aft for the encouraging 
and increafing of fiilpping and navigation. 

S 4 Thi« 
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ScoTv. ThJs aO; '^as meant for the encouragement of the Erim 

j"/^ {hipping and navigation, for that is intended in the title, 
as appears by the preamble, which fays, For the encourage-* 
ment of the navigation of this nation j and the principal 
means to encourage it was by prohibiting the importation or 
exportation of any goods into or out of his Majefty's do* 
minions, but in (hips which are built or belong to his do- 
minions, and whereof the matter and three fourths of the • 
mariners at haft are Englijb. 

The only claufe in this a£l under which the claimants can 
ihclter thcmfelves, is fee, 8. which faith, that no goods of 
the growth, produftion or manufaAure of Mufcavy^ or of 
any countries, tffc. to the Great Duke or Emperor of Muf- 
covy or Rujfta belonging; as alfo that no mafts, timber, 
boards, no foreign fait, pitch, tar, rofin, hemp, flax, raifiii% 
figs, prunes, olives, oils; no corn, grain, fugar, pot-a(heS| 
wines, vinegar, or fpirits called aquaviU ox brs^dy, (hatl 
be imported into England^ Cffr. in fhips hut fuch as belong 
to the people thereof, and whereof the mafter and three 
fourths of the mariners at lead arc EngViJhs and that no 
currans or other commodities of the growth, produflion 
or manufafture of any of the countries, tf^r. to the Ott(h 
man or Turkijh empire belonging, (hall be imported in any 
Ihlp but which is of Etjglijb built and navigation as aforefaid, 
and in no other, except only fuch foreign (hips as are of 
the built of that country or place of which the faid goods 
arc the growth, produ£l or manufafture, or of fuch port 
where the faid goods can only be, or mod ufua^Iy are, 
firft {hipped for tranfportation, and whereof the mafter and 
three fourths of the mariners at lea{l are of the faid country 
or place. 

We do not infift but that the {hip is RnJJia built, that the 
goods are the growth of that country; but what we rely 
on is, that the {hip was not manned as the a£^ requires ^ 
gnd this depends pn two queftions. 

Firft, Whether the exception at the end erf the claufe 
p^^tends to th^ wbcil^ claufe^ or pnl^ to the latter \)ranch ; 
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Ibr if It extends not to the whole, then it is plain that the Scot v. 
Ihip was not manned as the claufe requires^ for it is requifite 
that the ihip, though Rttjffla built, fhould be manned with 
a matter and three fourths of the mariners Englijb^ which 
it is evident this was not. 

Secondly, Admitting that the exception extends to the 
whole } the next queftion will be, whether by what is found 
there appears, that the matter and (hree fourths of the 
mariners are of that country, 

Firft, Mr. Solicitor General urged (and in the next term 
Mr. Hdltngs^ who then argued more largely) that the excep- 
tion related only to the laft branch of this fedion, which 
contains two dittinft claufes ; the firtt relates to goods from 
Mufcovy \ the fecond to thofe from the Turkijh dominions j 
|he firtt allowed to be imported in the (hips of the country 
whence the goods were brought, whereof the matter and 
l^ee fourths of the mariners are Englljh^ the other are al- 
lowed only to be imported when the ttiip as well as the 
matter and three fourths of the mariners are Etiglijb^ 
cjpcept when both are of the country whence the goods 
fome« 

Secondly, The firtt claufe allows goods from Mufcovy in 
Slips of RuJjSaj and only requires the matter and mariners 
to be Englijh\ the next claufe requires the fliip as well 
as matter and mariners to be Efiglijh\ it is mott natural 
therefore that the exception which fpeaks of both fliould 
relate to the fame claufe which mentions both ; there was no 
ocpafion to fay with refpeft to goods from Rujfta^ ex- 
cept the fliip be of that country, for that was before provided 
for. 

Thirdly, If fuc^ qonttruftion fhould be made, the Rujfia 
people would have larger privilege than the Englijh tliem- 
felves 5 for they might import goods in fliips manned either 
with their own gr Englijlj mariners; but the Engl'ip can 
import only in fliips whereof the matter and three fourths 
pf the mariners are EngUJb^ 

But 
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Scot v. But fuppofing the exception extends to both parts of this 

feAion, yet wliat is found by this verdi£): fhews that the fhip 
Confiant was not manned according to the intent of the a£l 
of navigation ; for it is found that the mafter and feven of 
the eleven mariners were born out of the dominions of the 
Emprefs of Rujta ; for what can be meant by them of that 
country but thofe who are born there ? 

The words arc fet in oppoGtion to the word Engllfb^ 
for the importation of goods was prohibited but in (hips 
Englijbj whereof the mafter and three fourths of the mariners 
arc Engli/hj except it be in (hips of the built of that coun- 
try of which the goods are the growth, product or mana- 
fafture, whereof the mafter and three fourths of the mari- 
ncrs are of that country or place ; now the word Englifi 
muft be meant of the natives of England^ or at leaft fuch as 
are naturalized, none clfe can be called EngHJhmen* A De- 
nizen indeed is an Engli/Ijmanj a parte pojl ; but all others arc 
Aliens, and if an Alien continues in England at all rimes 
after his birth, he docs not thereby become a Denizen. 
I RqL Abr. 195. All not born under the King's allegiance, 
naturalized or made Denizen are Aliens, and therefore can- 
/ / ^,^' not come under the dcfcription of Englijhmeti. I delivered 

the opinion of the Court, and faid, that upon this informa- 
tion it may be fit to confider the drift and dcfign of the aft 
of navigation, which was intended, as Mr. Solicitor General 
obfcrved, to encourage and increafe the iliipping and naviga- 
tion of the Englijb nation. 

The means propofed as efFe£lual for this end, were, Tliat 
the importation of all goods from any of his Majefty's do- 
minions in Aftay Africa or America into England^ Ireland^ 
Wales or Berwick^ and the exportation from any of thofe 
places into any of his dominions in Aftaj Africa or Americn^ 
fliould be in ftiips of the built of and belonging to fome of 
thofe dominions, whereof the mafter and three fourths of 
the mariners at leaft were Engli/lj. Sec. i. 

And 



■ / 
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And fo likewife the carriage or removal of them from ^ ^^^"^ ^' 
one port or creek in Englandj Ireland^ Wales^ Guernfey^ Jer^ 
fey or Bemvichy to another. Sec. 6. 

2. That no goods whatfoever fhould be imported into 
thefe places of the King's dominions in Europe^ from Afta^ 
Africa or Americay (though not under the King's dominions) 
but in fuch veflels and fo manned. &ec, 3. 

Thirdly, That no goods fhould be imported in fuch vefleU 
fo manned, unlefs (hipped from the place of which the goods 
were the growth, produftion or manufafture, or in the port 
where they only can be or moft ufually are (hipped for tranf- 
portation. &ec. 4. 

By thefe methods all foreigners were excluded not only 
from the import or export of any goods of the growth or 
manufafture of Afta^ Africa or Americay into or out of 
England or Ireland or the adjacent ifles, and from carrying 
them from one port to another in thefe kingdoms or ifles, 
but were likewife reftrained from bringing them into any 
JSuropean country for the ufe of the Englifhy fince the Etighfb 
could not fetch them thence ; which muft necefTarily con- 
tribute greatly to the increafe of the Englifi (hipping and 
(eamen. 

. But as it ,was the policy of the Icgiflators to prohibit 
the importation of all goods from Aftay Africa and Americay 
(for fo in eflFeft it is) unlcfs brought in veflels of the King's 
dominions, whereof the matter and three fourths of the 
mariners are Englifh ; was it their intention to prohibit all 
European goods likewife, unlefs fo imported ? No furely, 
that could not be convenient ; and therefore a medium is 
found out for European commodities j none (hall be imported 
from the dominions of the Emperor of Mufcovy or Riffuiy 
no mafts, timber, boards, fait, pitch, tnr, rofin, hemp, 
fliax or pbt-a(hes, which are great part of the trafl5ck 
from Denmarhy Swedaiy the Baltick and Northern fcas 5 no 
raifins, figs, prunes, oil, olives, corn, grain, fugar, 
wines, vinegar and fpirits, which comprehend the chief 
;i tradfe 
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Scot v. trade in the Levant and other counties of Europe^ fhall be 

imported, unlefs in (hips belonging to the people of that 
country whence the goods are brought, and of which the 
maftcr and three fourths of the mariners are Englijh\ no 
currans or other goods from the Turkijb dominions (hall 
be imported, unlefs in (hips Englijh built, navigated as afore- 
faicl. 

But fuppofe they will not fend thefe goods in fuch man- 
ner, (hall they not be imported ? Yes, they may, in (hips 
of the built of that country whence the goods are, in which 
the mafter and three fourths of the mariners are of that 
country or place, but then they (hall pay Aliens* duties. 
5^^. 8, 9. 

Tliis feems the plain intention of the law, to encourage 
tlie importers of thefe goods to make ufe of Englijb (hip- 
ping and feamen ; but in cafe they have (hips and men of 
their own country, the importation is not prohibitedj but 
they may ufe them paying Aliens' duties. 

So ling, ftockfi(h, pilchards, or other dried ot falted 
fi(h, not caught in Englijh veflels, codfifli, herring, oil and 
blubber from fi(h, whakfins and whalebones cured, favcd 
or dried not by the people of England^ may be imported| 
paying double Aliens* duties. 

Now to bring what has been mentioned to the informal 
tion. 

Two things have been infifted on to fupport it. 

Firft, That the exception in the end of the eighth fe£lion 
doth not extend to the goods of that country. 

Secondly, Admitting tliat it (hould, yet nothing \s found 
by this fpecial verdidl, which (hews that the mafter and three 
fourths of the mariners are of that country or place whence 
the goods are brought, as the aft requires. 

As to tlie firft, it muft be admitted, that if the exception, 
fec^ 8. does not extend to the whole^ but is to be confined 

to 
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10 the latter part of that claufe, the navigation is not legal ; ^^^'^ ^^^ 
for though the (hip Omftant be Rujfta built, and laden with 
goods of the growth or manufafture of Rujfta^ yet it appears 
that the matter and three fourths of the mariners are not 
Englifb. 

But on confideration of what has been urged, which is 
as much I think as could be urged on that point, I think 
the exception extends to the whole fe<^ion. 

It is a general rule in conftruftion, that where reftric- 
ttve words are found at the end of the laft fentence, which 
arc properly applicable to the feveral fentences preceding, 
they fliall extend to the whole, i Sand. 60. Gaimford and 
Griffith. 

Now this 8th fcftion contains the provifion which the 
JLcgiflature thought fit to make in relation to the importation 
of European goods. It might be eafily forefeen, that if we 
reftratned the import or export of goods, unlefs in our own 
(hips and with our own feamen, other States might do the 
like, and that in its coiifequences it would amount to a pro- 
hibition of all fuch goods 5 which would prove inconveni- 
ent ; therefore they allowed the importation, but upon thefe 
terms, that the goods from Chriftian countries might be im- 
ported in their own fliips, having the mafter and three 
fourths of the mariners Englijlo \ thofe from Turkey by our 
Englijb fliips and mariners. It was not likely that the 
Mujfelmen who have an hatred to the Chriftian name, (hould 
like that their fliips fliould be manned by Chriftians j nor 
was it fafe or honourable in refpeft of ourfelves or our 
religion, to permit our men to man their vefTels 5 and 
therefore it was proper to prohibit tlie importation from 
thence but in EngUp veflcls as well as with EngViJh mari- 
ners. 

Bat it was probable, that the Chriftian as well as the 
Mahometan countries might be unwilling to fufFer fuch 
importation to us, unlefs made with their own men as well 
a$ their own vefTels s and therefore the exception was 

add.d. 
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ScoTv. added, that it might be done by all fuch foreign (hips, as 

HAWRT » ^^ ^j. ^j^^ j^^y^ ^^ ^^^ country or place of which the 

goods are the growth,, produ^ion or manufaAure, or where 
r (J3. j firft {hipped for tranfportation, and whereof the mafter and 
three fourths of the mariners are of the faid Qountry.or 
place. 

The exception is indefinite, fuch foreign Jbips, which has 
the force of anUniverfal, and mud relate to (hips from 
Chriftian as well as Infidel countries, and was equally neccf- 
fary for them, unlefs it can be fuppofed that the Legiflaturc 
meant to favour the Turkijh more than the other ftatcs of 
Eutope. 

It was faid indeed, that there was no need to repeat the 
words Jhips or vejjels in this exceptive part of the claufc, 
and therefore fmce Turhijh goods were not to be imported 
but in EngUJb fliips and with Englijh mariners^ by the 
latter branch of the fcdion; the exception which fpcaks 
both of (hips and mariners, ought to be confined to the 
latter branch. 

But this docs not follow ; it is true that the other ftates 
of Europe arc allowed before to import in their own ftiips 
with an UngUJIj mafter and mariners ;. the TurJciJb not, 
unlefs the lliips too be Englijh 5 the exception therefore 
muft ncceflarily mention fliips as well as mariners of the 
country whence the goods came ; and though it was necd- 
lefs with refpecl to other European ftates, yet it could not 
be avoided if tlic fame liberty was intended for both Turkijb 
and Chriftian countries, unlefs there had been a larger 
tautology by repeating twice the fame exception, once 
without the words Jhips and vcjfds^ and afterwards with 
them. 

But it was infifted. That by this conftru£lion the im- 
porters of goods from Mufcovy would have more privilege 
than the Englijh themfelves \ for thcfe could import only in 
Englijh veflels and Englijh feamen, whereas they could ufc 
either fuch, or veflels of the country whence the goods 
come i this indeed is fpeciousj but if you confider the drift 

and 
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«n<l defi^rn of the law, which was the incrcafc of Enrltjb ^ Scot v. 
feamen, and it is a fure means to augment the numbers and 
Ikill of our mariners to have them man foreign as well as 
their own country veflels, in cafe care be taken to call them 
home when our own occafions require them. 

But this conftruftion is made very plain by the next r68tf] 
fcftion,y^r. 9, where the goods of Mufcovy and all mention- 
' cd in the feft. 8. 'as well as the Tnrhijb commodities im- 
ported in other than fuch fhipping, and fo navigated as afore- 
faid, are declared to be Aliens' goods, and liable to the fame 
cuftoms and duties. 

Secondly, The next queftion then will be. Whether by 
what is found it appears that this fhip in the information was 
manned as tihe aft of navigation requires. 

And this depends upon the meaning of thefe words, 
nvhereof the mafier and three fourths of the mariners are of the 
faid country or place. 

What is meant by the words, Whereof the mafer and 
three fourths of the mariners are Engl'ip^ feems to be explain- 
ed by the aft itfelf ; in fec^ 2. it is faid. No Allen horn^ unltfs 
naturalized or made Denizen, Jh^^^ ^f ^he trade or employment 
of a merchant or faBor in any part ^ his Majeflfs dominions 
in Afia, Africa or America. 

So in feft. 6. it is faid, No perfons (hall load on any 
bottom, Wr. of which any ftranger or ftrangers bom (unlefs 
fuch as be Denizens or naturalized) are owners, part-owners 
or mafter, any goods to carry from one port to another; 
which imports, that none can be looked upon as Englijb but 
fuch as are natives, naturalized or Denizens. 

And it is certain, that by the laws of England all others 
mrc efteemed Aliens, and are not intitled to all the fame pri- 
vileges and advantages which o^her Englifhmen have. 
I 

And tltough an Alien continuing in England (hall not be- 

#ome fo much as Denizen, though the continuance be ever 

fo 



686 De TthTL 5an^ ^cfi. 13 Ceo. tL 

ScoTv. fo long, as was hoktcn iri the cafe cited,* i Rolk Abr. tgg^ 

whence it was inferred * that the words fthofe cf other couh^ 
tries) being fet in oppbfition as it were to (Engli/b) ought td 

[ 687 ] ^ natives of that country, or at leaft what is tantamount $ 
yet it does not appear that any antitheGs, or djrcA oppo* 
fition was defigned by the expreflions ufed in the a£l ; out' 
laws in relation to Aliens were perhaps, as Mr. SpeUman 
•thinks, originally a branch of the Feudal law, ii^here none 
could hold lands without being obliged to fwear fealty to his 
lord; which a foreigner under the allegiance of another 
prince could not be fuppofed able to perform* 

In the cafe of Collingwood and Pace^ i Vent. 417. Hck 
Ch. Juftice fays, the law is the meafure of the difability of 
Aliens, and the only rule to determine how far it extends; 
fo that we cannot reafonably argue from the authorities in 
our law concerning Aliens, as to the ability of perfons in 
other countries, and what fhall denominate them to be pcr« 
(bns of that country or not. 

The methods of denization and naturalization ufed with 
us are not known in other countries. Ch. Juft. Hale quotes 
TCerrietiy to fliew that they in France naturalize according to 
the laws of Normandy, i Vent, 419. But that is in a dif- 
ferent manner from us, where it can be done only by Par- 
liament. 

In Domafs Suppl, to the Ctvil LaWy Vol. 2. /. !• /ft. 1. 

fee. 2. art. 9. it is faid, that if foreigners defirc to fix their 

( habitation in France j and enjoy the rights and liberties pecu- 

X liar 10 the fubjefts thereof, the favour is granted by letters 

of naturalization obtained from the King, which arc called 

fo, becaufe thofe who obtain them are reputed by the 

cfTecl of the faid letters to be as natural-born fubje£i& of 

France* 

But on the trial of this information, it was proved by a 
witnefs, who feemed acquainted with the dominions of Muf' 
eovyy that no fuch thing as naturalization was known or 
pradtifed there* 

The 
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The bell method we can take to find out whom the Le- Scot «. 
giilators intended fliould man foreign (hips which imported 
goods hither, may be to lefort to ^ the a£l itfelf^ and fee f^ss] 
what can be colIe£ted from thence. 

Now the k&. 8. which fpeaks of the importation of goods 
from Mufcovjj and other European countries, fays, they 
muft be in (hips that truly and boni Jiie belong to the people 
thereof; and by the conclufion it fays, the mafter and three 
fourths of the mariners muft be of that country, that is, 
they muft be people of that country. 

"Who (hall be faid to be people of that country the a£l: 
does not directly determine, but feems to ufe the words 
in as large a fenfe as if it had faid the inhabitants of that 
country, without any precifc defignation of natives or 
not. 

So feft. 4. which fpeaks of ling, pilchards and other 
dried and faked filh, ufually fiftied for and caught by the 
people of England^ Ireland and Wales, muft denote the in- 
habitants of thofe kingdoms generally, whether natives or 
not. 

So when it fays, codfifti, herrings, oil and blubber made 
of fi{h, when imported into England, Ireland and Wales, 
not being caught by vefTels belonging thereunto, and the 
fi(h cured, faved and dried or made by the people thereof, 
(hall pay double Aliens' cuftoms, it muft mean the inhabit* 
tants thereof generally, for it cannot be fuppofed that the 
Legiflature meant that if the fifh were cured and dried by 
inhabitants not natives, or the oil or Uubber made by 
fuch, that the importer (hould be excufed from the double 
duties. 

So where feft. i6. fpeaks, that the aft (hall not extend 
to fifh caifght, faved and cured by the people of Scotland, 
imported from Scotland in Scotch veflcls, the mafter and 
three fourths of the mariners being his Majcfty's fubjefts ; 
muft it be inquired whether the fifh were caught by natives 

Vol. II. T of 
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Sc.T ». of Scotland, before it be known whether the fliip and goodj 
were forfeited or not ? 

The intent and defign of the aft therefore feems to 
be, that no foreign (hips fliould import any of the goods 
[ 689 ] fpecified in tins fcftion, if they fent for mariners from any 
foreign kingdom or flrate to man them ; but they might be 
allowed to import them if the mafter or three fourths of the 
mariners were Engiijb^ or thofe who dwelt in their own 
country. 

It docs not indeed precifely fix and determine who (hall 
be faid to be the people of a country, but gives it a largetex- 
tent and fignification than what is meant by the natives of 
a country, but the prccife notation of it is left to the ge- 
neral import and common underftanding of the word. 

Now by the civil law, which is ufcd in mod parts of 
Chrtjlendcmy and may not improperly be confidered on dris 
occafion, it is faid, Jujl^ Injf. lib. i. ///. l. Appellatione po» 
pi/liy univerji cives ftgnificantur \ the word civisj taken in the 
ftridleft fcnfe, extends only to him who is intitled to the pri- 
vileges of tlie city of which he is a member. And in that 
fenfe there is a diftin£lion between a citizen, and an inha- 
bitant within the fame city, for every inhabitant there is not 
a citizen ; Civcs quidcm origOy fnanumi/Jto^ adje&h^ vcl adoptioy 
incolas vero domkUlum faclt^ faith Ccd% L 10. ///, 39. /. 7. 
(«) Dig. Lib. So Dig, {ii) /. 9. //"/. De verhor^ fignificaticncy 239. Incola loci 
L.'iiQ.* * £/^> ^^' '" all qua rcgione domicillum fuum cofifAtuit. 

It is fit therefore to conficler how the matter (lands as to 
the matter and mariners in the fliip mentioned in the infor- 
mation. 

Firft as to Harry Hag fin the maftcr (for if he be not qua- 
lified the navigation is illegal) it is found as to him, that he 
in 1733. became a burgher of Riga^ and has ever fince con- 
tinued fo ; that for nine years he has been rcfidcnt there, 
unlcfj when he went in foreign voyages. 

2 No^ 
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Now r am of opinion, that he is fufficicntly qualified to ^ Scot t>. 
knan the ihip. 

It is true, he is found to be born out of the Emprefs of r ^qq i 
RuffiJs dominions^ but he has been refident there nine 
years, and in 1733* was made a burgher of Riga* 

Now if his birth under the dominion of RuJJia be not 
heceflary, there can fcarcely any thing be thought more 
cogent to denominate a^man of thatcountry ; for being a 
burgher there he mud of courfe take the oath of allegi- 
ance td the Emprefs, as it appeared on the trial that he had 
done, although the evidence of it was not admitted to be 
read, it being only a certificate of it without proper at* 
teftation. 

He muft therefore be a fubjeft of tlic Emprefs, which is 
all that is contended for on the laft argument as needful lo 
denominate him of that country. 

By the ftatute {a) H, 8* a pcrfon fv/orn to a . . ^^^^ ^ ^ 

foreign prince is looked upon as a ftranger to his native isHen. 8. C4» 
country, and (hall pay Aliens* duties. 

The greater difficulty will be in regard to four other of 
the mariners, one of whom is faid to have refided at Riga 
eight years, another feven, another fix, another only four 
years befoi'e the feizure, and during thefe years to have 
failed from Riga in this and other voyages. 

Now I am of opinion that thefe are men of that country 
within the intent of the ad of navigation. Firft, Becaufc 
the a£l feems to intend by people of a country any who are 
fettled and fixed inhabitants there ; and when it mentions 
mariners of the faid country or place, it ftill fpeaks mere 
loofcly and generally, and confequently a reficlence of four, 
fix or eight years may well fatisfy that expreflion. 

Secondly, This feems to anfwer the defign of the adl, 
which was not fo much to create difficulties in other coun- 
tries to find mariners among themfelves, as to prevent their 

T 2 • fup- 
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Scot v. 

ScNAWRTf* 



fupplying thcmfclves with any mariners from other dates but 

Eng/j/b. 

Thirdly, Becaufe by the Civil Law fuch a refidence gives 
the country a right to their fcrvice, ^i originem ah urbe Romi 
habentf ft alio loco domictlium cotifittuirunty tnunera ejus ftiflinere 
debent* Dig. 1.50. tit, 4. lex. 3. 

So Cod. 1. 10. tit.39. 1. 5, 6. Sun pairii uxtrts tiut^ vel qua- 
libei alia domicilium defixijliy incolaids jure ultra te ejufdem civi- 
tatis muneribus obligdjli. PrivUegio fpeciali civitaits tion tntervc- 
nienie tamen originu raiiotte^ ac domicilii voluntate admunera civi' 
lia quemque vocari certijjlmum efl. 

Fourthly, The fpecial verdifl.does not find that thefe per- 
fons had ever any refidence or habitation (fmce they were 
grown up) in any place out of the dominions of Rvjfia ; it i$ 
found indeed that they were born out of the dominions of 
Ruffiaj but that they dwelt or refided any where elfe fo long as 
they have done in Ruffia does not appear, and what does not 
appear is not to be intended. 

It is found that they made feveral voyages from Rujfdi 
but it does not appear that they ever made any voyage from 
any other country whatfocver ; fo that they may be properly 
faid to be mariners of RuJJlaj but there is no foundation to 
fay that they were ever mariners of any other country or 
place. 

And It is not inconfiderable (which was an obfervation of 
Baron Wright* i) that the Aft of Navigation requires only, 
tliat foreign veflels be manned by a mafter and three fourths 
of the mariners who are of tlie fame country; it docs 
not fay by mariners bom in that country, or brought up 
tlitrc, hut mariners of that country, which is a denomination 
tlicy mull acquire long after their birtli, for they couM 
not be born mariners, and if tliey are of tliat country while 
they are mariners, and never were mariners of any other 
country, it fccms fully to fatisfy the words and intent of the 
act. 

it 
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It 18 an ufual di{lin£lion in mod countries and ftates to dif- . Scot ♦. 
tinguifli between the inhabitants of the land and ftrangers ; 
in Greece they diftinguifh between their Ilopuraiy Mir«i«oi, and 
Mivoij their citizens, their fojourners, (as the Archbifliop Pot- 
ter calls them in his Antiquities of Greece^ book i. cap. p.) and 
ftrangers ; the Mireixoi were born in fome foreign country, 
and came to fettle in Greece^ and were liable to pay tribute 
and perform fome duties, but were not capable of bearing of- 
fices, or of intermeddling with the afiairs of government. 

So the Civil Law diftinguiflied between Originarii and //i- 
fUj and tHofe who had not a fixed abode, but were ftran- 
gers there, Cum neque originales neque tncolas vos ejfe memo- 
ratisj obfolam domus^ vel poffejjionisy caufam^ publici juris aucfo- 
riias muneribus fubjugari vos nonftnet* Cod, lo. tit. 39. 1. 4* 

So in our law the like diftinftion it made between fettled 
inhabitants of any parifli and places, and thofe who are not fo. Supra^>. $35- 
2 Inji. 702. 

But it was infifted, that they ought to be fubjefts at 
leaft to the Emprefs of Rujfta \ how does it appear that 
they were nqt fo ? It is not found they were not, or that 
they were fubjefts to any other Prince ; upon the trial it 
appeared that they were Swtdes by birth, but whether born in 
that part of Sweden which came under the dominion of the 
Czar or elfewhere, is not found ; if conquered by the late 
Czar^ they are fmce become his fubjefts, Gro, de jure B^ 
iSf P. lib. 3. cap. 8. 

But if the laws of RuJJia are not contrary in this refpeft to 
ours, by their being refident there they owe a local allegi- 
ance. In Courteen^s {a) cafe, which was an information (^n p^ j, , 
againft fcveral Dutchmen far tranfporting money, it was faid, ^* ^• 
by Hobart^ that they were fubjcfts, and owed allegiance to the 
King ; and if they committed high treafon, the indidment 
muft fay Cont* Domin. fuum^ though not Naturalem Domin. 
ist contra debit. Ugeantia. Hob. 27 !• So in 7 Cb. 6. b. Calvin'^ 
cafe 'y and this was agreed, and tliat in all indictments for 

T3 high 
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Scot i;. ^jg^ trcafon the omifBon of cont. ligeantia fua debit* was er- 

ror, which was afterwards affirmed in the Houfe of Lords. 
King and ^teen verius Tucker y [a) 4 Mod. 162. &how. 

(*) 1 Ld. Raym. /^' ^- lB5. 

I. Skin. 338. 

360.425*442. 12 Mod. 51. Holt, 678. ft Salk. 630. 3Lev. 396. Carth.317. Comb.a57. S.C. 

. But it was urged, that by this conftrudion the a& might be 
eluded ; foreigners might ftay a day or two, and then man 
their veflels ; for if refidence for two or three years will fuf* 
fice, why not for two or three weeks or two or three days ; 
where will you ftop ? 

■\ But no fuch confequence can be drawn from what ia faid, 
/for if that was fpecially found, it might alter the cafe; that 
would be an artifice or fraud to evade the a£t ; but nothing of 
this nature is found, which in a penal aft muft be, or it can- 
not be intended. 

/ By the Civil Law a bare habitation does not entitle any to 

^ have the yV/x intolatus'y it muft be where a man DomicHium 

I conftiiuity uhi larem fummamq; rerum hahcty unde ft dlfcedit pare* 

grinari incipit^ l^ cum redit peregrinari dcjmit \ and fuch not 

liable to charges or offices ut ifjcolas ad muiiera fuheunda vel 

hotjora capejfatidos twn njlringutiiur. Cod. 1. 10. tit. 39. 1. 3. 

By the pommon law, habitation for a year and a day was 
rcquifite to make a perfon fettled ihcre ; but upon the whole 
it would be almoft impracticable, and make commerce very 
hazardous, ii' every merchant was to fearch out the nativity 
of every mariner whom he employed, and in cafe of miftake 
or mifmformation was to forfeit his (hip and cargo. And as 
no fuch conftrutlion appears hitherto to have been made of 
this aft fincc the paffing of it, the Court gave judgment for 
the defendant. 
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The Governors, Bailiffs, and Commonalty of Cafe 274. 
the Company of the Confervators of the Le- 
vel of the Fens, verf. Thomas Hare. In 
Scacc. 

THIS was a bill for an injunftion to flay the proceedings A Court of E- 
. 1 • XT /« II 1 t qu'ry will dlf- 

in an action of ejectment for lands m Norfolk y brought mxU j bill for 

on the demife of Sir Thomas Hare^ after a verdict for tlic m! t''r° which » 
plaintiff. "^ P^°P«'^y ^^ 

^ »it at law. 

And it appeared by the bill and anfwer, that in the year 
16659 the Adventurers of the Fens in Com. Norfolk made 

two great drains in the Level called one whereof w;is 

called the 20 foot drain ; and afterwards in the fame year 
they were incorporated by the name above. 

"hat by articles of agreement made on the i ith of jlpril 
K'?.:, between Sir ThoMare^ father of the now defendant, and 
G''j>X'- ')afhwo3dy Efq, on his marriage with Elizabeth j daugh- 
ter H .he faid George Dajhwoody in confideration of 12,000/. 
to . paid for clearing the debts of Sir Thomas on his manors 
an * cttate in Stoivbardolph and Wimhotjham in Com. Norfolk^ 
wtiich Sir Thomas covensinted to employ accordingly, and to 
fettle the faid manors and eflate for a jointure and provifion 
for her, and in lieu of dower, to the ufe of him and the faid 
Elizabeth during their lives, fiibjcc^l to a condition as to ^low* 
bardolphj that if Sir Thomas fliculd die leaving his wife, and 
an heir or heirs male of their bodies tlien living, (lie (hould. 
have his eftate in Suffolk and Effcx for her life, inftead of the 
manor of Stowbardolph and eftate there, and in bar of her 
dower ; and on conveying the eftates, George Dajhwond cove- 
nanted that (lie (hould furrender and releafe her int',^reft in 
Stowbardolph to and for the ufe of fuch male or males fo liv- 
ing ; but if Sir Thomas died leaving no iflue male, Elizabeth 
(hould enjoy the eftate in Stowbardolph and Wimbotfham for 
her jointure, notwithftanding the l\iid provifo \ and the eftate* 
- T4 in 
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F£Ns CoiF.of in Suffolk and EJfex (hould be fold for daughter's portions, if 
any ; and Sir Thomas covenanted, that from his marriage, his 
manors, i^c, in Stowhardolph and Wimhotfbam (hould be fet- 
tled by law, according to the intent of the articles, and that he 
would (land feifed of the eftates in Suffoll and EJfex to the 
ufe of Elizabeth for life* 

That by indentures of leafe and releafe, dated the 6th and 
']i\i oi OSiober^ 1682. in confidcration of the faid marriage 
had, and of 13000/. portion^^ (icooA more being paid pur- 
fuant to the articles on the birth of the firft child) and for fet- 
tling the lands after-mentioned for the jointure of Elizaiethj 
and for the ufes afterwards exprefled, and in purfuance and 
for full performance of the articles before the marriage, the faid 
Sir Thomas Hare conveyed the faid manors of Sto^bardolpb 
and Wimbotjham, and feveral other manors in Com. Norfill 

to George Dajhwood and Brady and their heirs, to the 

ufe (as to the manors of Stowbardolph and Wimbotft)am} of 
himfelf for life, and then of Ralph his eldeft fon and the 
heirs male of his body, then to the ufe of his fecond, third, 
and all other fons of that marriage in tail male ; tlien to the 
right heirs of Sir Thomas* 

And as to the other lands in Com. Norfolk^ to the ufe of 
Sir Thomas for life, then to Elizabeth for life for her jointure, 
then to Sir Thomas and his heirs^ 

By an indenture of leafe and releafe dated the 21ft and 
22nd of July 1686, Sir Thomas conveyed 339 acres fen- 
iand, parcel of the faid manor of Stowbardolph^ to Chr. Cntim 
ford and John Milbourne in fee, in truft for the level. 

By an indenture dated the 2ad of July i685, reciting an 
agreement to fell 339 acres for the benefit of tlie level, paying 
537/. 10 /• and that fuch conveyance was made; but it 
appearing doubtful whether Sir Thomas Hare had at pre- 
fent any power to make fuch conveyance. Sir Thomas Hare 
agreed to give fecurity for a good aflurance of the 339 
acres witiiin thirteen years, from all claiming in remainder 
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Isfc. and thereby demifed an eftate of 40/. per afin. to Fim Co»»,rf 
them for 99 years, on condition to be void on making fuch 
an affurance. 



V. Haas* 



That Sir Thomas Hare died leaving iflue Ralph and r ^g^ t 

Thomas ; that Ralph died without ifluc, whereby the eflate 
defccnded to Sir Thomas, the Icflbr of the plaintiff. 

On this cafe it was infixed for the phintlfF in equity, that 
at the trial the fettlement was produced, but not the ani- 
cles; but it being therein mentioned, that the fettlement 
was in purfuance of articles, the plaintifFhad a verdift; but 
. the articles being fince difcovered by the anfwer of Sir Tho-- 
mas Harty it appears that the fettlement was made fubfequent 
to the marriage, and quite variant from the articles, and con- 
fequently will not avail againft a purchafer for a good and va- 
luable confideration, as the Confervators of the Fens appear: 
to be, but fuch a voluntary fettlement is fraudulent ; and a!- 
^ough they could not take advantage of it at the trial, not 
having the articles to produce*; yet now they (being produced) 
are proper in a Court of Equity to take advantage of, and the- 
Court ought not to permit the plaintiff at law to proceed 
upon this verdift, which now appears to have been gained 
contrary to confcience. 

That the articles only took care to fecure a jointure for 
the wife for her life ; and although the fettlement (liould be 
good wiih refpeft to her jointure, yet in cafe any remainder* 
be limited voluntarily after eftates on good and valuable con- 
fideration preceding, fuch limitation of remainders without 
confideration will be void in regard to a purchafer, by force 

of the ftatute {a) 27 Eliz. although the preceding (*) Sut. 17 

eftates Aand good againft him ; and fo it was rcfolved 2 Lev* 

(4)147. Lane 22. i T^r;/. I85, 6. J^l:! ^'**' ^*^' 

That it is not material, that the purchafers had notice of 
this fettlement in 1682, for where a voluntary fettlement be- 
comes void by force of the ftatute 27 (r) £//2, it will be fo, (*) Snt. ay 

notwith- ' '* ** 
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VKNsCoir. of notwithftanding the purchafer had notice of fuch fct- 
tlement ; and fo it was holden in 5 Co. 6o« a. Vide 2 Lev. {^) 

I Mod. 119. *^5» 

S.C 

Tliis cafe having been fpoken to at large, the Court took 

time to confider of it till next term, and had copies of the 

r (5rty ] articles and of the fettlemcnt laid before them for their confi- 

deration in the mean time ; and this Court in Hilary Term 

decreed, that the plaintifPs bill fhould be difmifled without 

cods. 

The rcafons why the Court difmiffed the bid were, that 
the bill was only for a difcovery, and an injun£tion to ftay the 
proceedings at law. 

That the plaintiff had a difcovery of the articles made be- 
fore the marriage of Sir Thomeu Hare, whereby they had in 
reality the fruit of their fuit ; that the bill made not out any 
cafe to entitle them to relief 5 what was prayed in relation to 
an injunftion was general to ftay all the defendant's proceed- 
ings at law ; it cannot be defired that the Court ihould grant a 
perpetual inj unci ion to flay for ever all the defendant's pro- 
ceedings at law for the future, where the matter was properly 
triable at law. 



Cafe 27 J. Rudge and James Hopkins, Plaintiffs, verf. 
Robert Chapman, Clerk, Robert, Bifhop of 
Peterborough, John Hopkins, Chrillopher 
Hopkins, and 33 Inhabitants dc Braybrook, 
/;/ Com. Northampton. 

f !JfI?*rfwhe^ A S I L L was exhibited by the plaintiff, fetting forth 
proper. XjL that the plaintiff RudgCy and John Hopkins^ dcccafed, 

were fciftd in fee of certain lanJs, lately purchafed by them in 
the faid county, without any benefit of furvivorfhip ; that they 
were fucd by the defendant as Re6lor of the Parilh of Bray- 
brook for the tithes of the faid purchafed lands ; who by his 
anfwer inGfled, xhvx Robert Chapman ^ tbe plaintiff in that caufc, 

held 



"De Term. Sand. Mich. 13 Geo. II. '697 

held and enjoyed a parcel of meadow land, called The Dale, R»»»« v. 
in lieu of all tithe hay arifing upon the laid purchalcd lands. Others. 

That after iflue, and examination of witnefles, the caufc [698 1 
was brought to an hearing on the 4th of November 17'^!, and 
on the hearing, the plaintiiT's bill was difmiflfed with cofts. 

That John Hopkins^ by will dated the loth of November 
1729. devifed his moiety of the purchafed premiflcs to the 
plaintiffs J, Rudge, 7^^^^ Hopkins ^ and Sir Richard Hopkins^ 
and their heirs, upon certain trufls therein mentioned; that 
the plaintiff ^fc« Rudge rcfufing to aft, by a decree in Chan- 
cery releafed to the other truftees; and Sir Richard Hopkins is 
fince dead \ whereby the plaintiff James Hopkins is become 
the only furviving truftee of the will of John Hopkins. 

So the bill prays that this Modus may be eftablifhed by the 
decree of the Court. 

It was not proper to pray fuch a decree, becaufe the plain- 
tifFs have not made proper parties*, firft, The Modus alledged 
is, that the Reftor enjoyed all the meadow called Dale^ in lieu 
of all the tithe-hay arifing in that parifh, and all the land- 
owners of that parifh are not made parties. 5ed non allocatur ; 
for Hawkins and the 33 other defendants are named to be the 
land-owners of that parifh, and although it is not faid chat 
they were all the land owners, non conjlat tliat there are any 
others, and if there fhould be, they cannot be bound by the 
decree, and it fhall not be intended, unlefs it had appeared. 

Secondly, It was f:iid that Rudge is entitled to an undivided 
moiety of the purchafed lands, and the other plaintiff is only 
the furviving trudce of the other moiety, but upon what 
trufts does not appear, and the Cejlui que Trujl is not before 
the Court. 

To which it was anfwered, the plaintiff is truflee for per- 
fons not in ejfe^ and it was declared in the lloufe of Lords by 
Xiord Hardnvicke^ tliat perfons not in ejfe might be bound by a 
decree^ that it had been fettled lately in Chancery upon Mr. 

Hopkins*% 
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RuDGc V. Hophinj^s will, that till the Cejtui queTmJl appointed by the 
Othexs. will fhould be in ejfey the cftate defcended to the heir at law, 

P^ -. who was made a defendant, and did not oppofe the decree; 
and being the defendant, though no decree can be for him, yet 
it would be mifchicvous if any refufing to be plaintiff, fhould 
hinder him who hath a johit intereft with him from fuing for 
his right; and it was therefore always thought fufficient to 
name him a defendant, as he was^ in this cafe ; but of this the 
Court todk time to confider. 

It is to be obferved, that the plaintiff comes JFor a favour, 
not for the recovery of a right; if the defendant fhould fue 
for tithes in fpecie again, the plaintiff might bar his demand by 
the fame means as before, as it is unlikely that the defendant 
(hould again attempt an unfuccefsful fuit. 

Bills of Peace are proper in Equity, but it is where the right 
has been fettled at law by a trial| and appears to be on a good 
foundation. 

Secondly, It does not appear by the bill what intereft the 
parfon hath in the meadows of Dale^ whether he and his fuc- 
ceffors were to enjoy it. 

Thirdly, That the plaintiff is entitled to a moiety only of 
tlie f ftate claimed to be exempt. 
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Theodofia Skirme Widow, Executrix of Tho- C^^ 275. 
mas Skirme her Hufband, who was Execu- 
tor of William Wogan, fo he was Executor 
of Dame Mary Wogan, the Widow and 
Adminiftratrix of Sir William Wogan, and 
alfo Executrix of Vifcoimtefs Purbeck, her 
Mother, Plaintiff, verf. Effex Marychurch 
Meyrick Efq. Son and Heir of John Mey- 
rick, Francis Meyrick Gent. John Sim- 
mons, John Wogan, and John Langhorne 
furviving Executor of Anne, Widow, and 
Executrix of John Langhorne, who furvived 
Francis Morgan, the Truflees in the Settle- 
ment. 2 jipril 1 710. In Scacc. 



T 



HE plaintiff by her bill fuggefts, that Grijith L^wls A pcrfonii 
and Sarah his daughter, having mortgaged lands //; if he take* an 
am. Carmarthen to Sir U^il/iam Wo^ariy after the deccafe of »»^»"''^«"" J^- 

. o ' ler notice of ar 

Griffith and Sir William Wogan^ John Thomas^ and the fa id ticlci to fettle 

Sarah his wife, the daughter and heir of Griffith Lewisy by an ' 

indenture dated the 26th of Ja/mary 1709, and by a fine, 

la confideiation of 1769/. 5/. due on the faid mortgage, 

conveyed the faid lands, being 80/. per atimwi to Dame Alary 

IVogatiy widow and adminiltratrix of Sir William Wogariy and 

her heirs. 

The bill was filed in Michaelmas Term in 1735. 

That by an indenture dated the 2d of j4pril i^ro, Dame 
Mary Wogan reciting, Sir William Wogan intended by will to 
dire£lhis perfonal eftate to be laid out in lands, to be fettled 
on his nephew William Wognn^ and afterwards on Lewis Wc- 
gany to continue it in his name, but died before the will was 
made, whereby a moiety of the faid perfonal eftate belonged to 

Dame 



701 De Term. Sancft. Mich. 13 Geo. It. 

Skxrmi V. Dame Afnrv IVopan his widow and admlniftratrix. the othtf 
Oihat. moiety to his nephews W. IVogan and J Simmons ; and that 

flic WIS defirous that all parts of the faid perfonal eftate be- 
longing to her and the nephew Jf^. ff^ogan (hould be fettled 
according to the intent of Sir W. Wogan^ and that fhe was ex- 
ecutrix of Lady Elizabeth VifcoiiDtefs Purhck her mother, and 
refiduary legatee; and that Lady Wogan had agreed to find 
her houfe, diet, l^c, fuitable to her quality, fire, coach, two 
maids, two fcrvants to attend her on horfeback during het 
life i out of her regard to the memory of Sir W* Wogan^ and 
to perform his intent to the ifaid Lnvis JVogan^ and that he 
might not be wholly deprived of the benefit of the perfonal 
eftate accruing to her, and judging it not reafonable or juft 
that W, Wogati fhould have the hfeiiiefit of it, in regard that he 
neglefts to fettle his fliare of it purfuant to fuch intent ; and 
being minded to fettle all the perfonal eftate of Lady Vif- 
countefs Purbeck to the ufe of the perfonal eftate of Sir W* 
Wogatiy by J. Lafghorney and James IVagcidy in behalf of L» 
Wogan^ and that L, Wogan has agreed to allow her diet, Vc* 
asaforefaid, grants and afligns to John Langhorne and JamiS 
Wogati all her moiety of all the chattels real and perfonal of Sir 
W. JVcgan and Lady Vifcouiitefs Purhrk \ to hold to them, 
their executors, adminiftrators, and afligns, in truft for paying 
the debts of Sir W". Wogarty and out of his and Lady Pur-^ 
beck's perfonal eftate to pay 300/. to Lady M. TVogan for fa* 
tisfying her debts and Lady Vifcountefs Purheck\y and then the 
debts of Lcic'is JVogatj \ and tjie refuiuc to lay out in a purchafe 
of lands, to be fettled to the ufe of Lcivh TVcgan for life, with 
power of wafte; then to JV. Ifogan his eldeft fon in tail 
male, then to J. IVcgan his lecond fon in tail male, then to 
the ufe of every other fon of Lewis JTogtiny tlien to the ufe of 
him and hi:j heirs. 

Dame M. iVogan covenants that flie hath not done nor 
will do any act, whereby the perfonal eftate of Sir W, Wogan 
or Lady Vilcountefs Purbeck may be Icllened, ^r. or not qui- 
etly enjoyed by J, Lafighorne and J. Wcgan ; ftie covenants 
to make farther aflarance of all the moiety of Sir W. Wogan^s 
perfonal eftate, and of the faid Elizabeth Vifcountefs Purbeck j 

Lnuis 
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Lewis Mogan covenants to indemnify her from charges of all Sri»M»t «. 
fuits about the faid perfonal cftates, and to provide her meat, Othm. 
^c. coach, and two fcrvants to attend her, and two maid^ , 
and diet, He. for them during her life. 

And if W. TTffgan fettle his (hare of Sir JT. JFogan's real 
and perfonal eftate to the fame ufes which Sir IV. Wogan in- 
tended by his will, the eftate to be purchafed by J. Langhorne 
and James Wogan (hall be fettled to the fame ufes. 

That Le%u'ts Wogan maintained Dame M. Wogan till his 
death, which happened on the 26th oi November 1 7 14. 

And y. Meyrick and Fran. Meyrick were her counfel and 
folicitor in preparing the faid deed, dated the 2d of April 
1 7 10. by virtue whereof Lewis Wogan became entitled to* 
and enjoyed the lands purchafed by Dame M. Wogan during 
his life. 

That James Wogany truftee in the fettlement dated the 2d 
of A^pril 1 7 10. died in the life- time of Lewis Wogan j and J. 
Langhorne the other truftee died, and made Anne his wife exe- 
cutrix, who made J. Meyrick the defendant, J. Langhorne 
and W. Bowen, executors. 

That Lewis Wogan left iflue W, Wogan and J. Wogan^ 
both infants, after whofe death J. Meyrick and Fran. Mey^ 
rickj or one of them, entered on behalf of W^ Wogan^ the 
cldeft fon of Lewis Wogan, then an infant, into the lands fo 
purchafed by Dame M. Wogany in 1709. with the perfonal 
eftate of Sir W^ Wogan^ and ought to account for the fame 
to his reprefentativ^s till his death, which happened on the 
20th of il/jrrA 1728. 

That Dame M, Wogan^ as adminiftratrix of Sir W. Wogan 
was pofleflfed of a'leafe of the tithes of Llangadocky granted 
by the Bifhop of St. DavicTsy value 100/. per ann. into which 
J. Meyrick or jF. Meyrick entered, and received the profits for 
W, Wogan the infant, F. Meyrick adting as agent for Anne 
Langhorne and her executors* 

That 
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SKifMctr. That Dame M. Woganhzvxagzn annuity or taitr<iaTgC 

Oibei I. . granted her for her life by Sir W. Wegan of 2qoL per arm. 
out of lands in Pembroke^ Carm* and Cardigan^ confeflcd a 
t 703 ] judgment to J. Meyrict^ in Michaelmas Term 4 Geo* in the 
Court of Exchequer for 578/. on pretence of monies due 
to him for two years board, which he agreed to accept out 
of the arrears of the faid annuity, which he received from 
Mich. 1714. till her death, which happened on^he 26th of 
November 1724. 

That Dame Af . Wogan made the faid W. Jf^cgan her cxc- [ 
tutor and refiduary legatee, who by will devifcd all his real 
eftate to J. Wogan add his heirs, and made Tbo, Skirme 
hufband of the plaintiff his executor and refiduary legatee, 
who in 1731* made the plaintiff his executrix and refiduary 
legatee. 

That F, Meyrick never accounted for intereft by him re- 
ceived from Mr. Harley for 1 100/. due to Sir W. Wogan on 
mortgage, viz. 55/. on the 20th of Ju/y iTi6. 50/. oill the 
'jth of March 1717. 50/. on the 29th of ^iz/y 1718. i2o7. 
on the 21 ft of December 17 18. That J. Meyrick died in 
1 73 1, having made the defendant EJ/ex M. Meyrick exe- 
cutor, and fubjedlcd his real eftate to the payment of his 
debts. 

Wherefore tlie plaintiff demands, firft. That the defen- 
dant Effex M. Meyrick and F. Meyrick fhould account wiA 
her for the profits of the eftate in Com* Carm* from the 
death of Lewis Wcgan to the death of W. Wogan his fon. 

Secondly, That F. Meyrick fliould account for the tithes 
of Latigadock by him received during that time. 

Thirdly, That he ftiould account for tlie intereft of iiooA 
by him received of Edivard Hsrleyy Efq; 

Fourthly, That the defendants ftiould fet forth wliat was 
due to J, Meyrick to whom a judgment was given from Dame 
M. Wcgan and whether he was not fatisfied the fame out 
of the arrears of her annuity of 200/. by him received, or 

other 
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other cftatc, and if any thing remain due on it; that J. ^^l^^l^l^^ 
JVognn*s tenement called Sander*% tenement, devifcd to him Othcn. 
by W. Wogatij may go toward fatitfadion. 

^riiat J. Simnicns the dcvifcc of IF. TVogan^ the nephew of [ 704 ] 
Sir W. Wcgan to whom the land out of which the 200/. per 
^nnutn iiTues was given, may account for the arrears of the faid 
annuity. 

The defendant Effex M. Meyrick by his anfv.er admits that 
Dame M.Wognn by indenture dated the 20th and 21ft of 
June 17 15. conveyed the lands ;// Com^ Carmarthen to jf. 
and Fra* Meyrich and their heirs for 50/. and out of Lind- 
nefs to them, and tliat they had from that time received the 
profits. 

That Dame M. Wogan dwelt at J. Meyricl:^ houfe two 
years and a half, and after the ^\\\ oi Augujl 17 17. went ti> 
dwell :xl Haverfcni JFtjJy and being indebted for her board 
there in 257/. 10/. and to Fra. Meyrich 32/. on the 9th of 
Oiiqber 17 17. executed a warrant of attorney to confefs 
judgment in the Exchequer for fccuving tliat money, viz. 
289/. whicli is dill due, and the judgment was entered 
up. 

And the defendant jF. Mtyrich admits that the mortgage 
from Griffith Lcnvis and his daugbrer was made for 1200/. 

the money of Sir W. Wogan^ to IV. JFcgan, Efq; and 

JVel/y as his truftees, and on her purchafing the inheritance 
(he infifted on 100/. more than what was due for principal 
iind intereft on the mortgage •, that jf. Meyrich and he 
were privy to her purchafe, and to the deed of the and of 
jfpril 2710. but took not her purchafe to be included in the 
deed. 

Frttfuit Meyrich alfo admits, that by authority from Dame 
M. Wogan he received feveral parts of the pcrfonal eftate of 
Sir TF. Wogan and Lady Purbechy but on the 21ft of De* 
cember 17 17. ftated accounts with her, when there was 
found due to liim on the ballance 207/. 3/. 5</« in which 

Vol. II. U account 
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1^*11**^ ^> *^^*^*^^ tlicrcnto of the tithes of IfiHgoJ^kwc^ixvA^idUf 
Oxh$fti:'. ' and that aSaA %j. it^rf. being^due to .hlnx from J.jBinwmtf 
the otlicr nephew of Sir W. Jf^ogarp, which he might receive: 
out of the (hare of the pcrfonal cftate; of Sir /T. W^f^/h 
payable to him by Dame-Af. ff'ogan (he agreed that the dcr 
[-05] fendant (hould receive both fums out of what he AiQiiR- 
afterwards receive out of fuch perfonal eftate, and the 
rents of the faid tithes, for which he fubmits to account.' 

That by deed dated the 9th of Oflaier 17 17. (beings 
the fame day with the warrant of attorney to cpnfefs judgr. 
ment) reciting the indenture of the 4th of July 1716. wlicie- 
by Dame Af. Wognn had given J. Meyrick 1000 L tQ;bc 
received out of the arrears of her annuity, and agreed to 
pay him 100/. per ann. for her boatd, and had given all 
monies due to her from any perfon, except a debt from 
*Thp. Cornwallis, ratified the faid gifts, and releafedthe 
future payments of 100/. per amu and (he covenanted to 
pay the 284/. for which a warrant of attorney was given, 
out of the faid arrears. 

On hearing this caufc it was firft objeflcd, that here was 
waiit of parties, becaufe the mortgage made by John TJMtias 
and Sarah his wife was to W. Wcgan and — Welly for a 
term, and no declaration of truft appearing for Sir W* 
\Vogany they ought to have been parties. 

Sed mn aUocatur \ for the account demanded by the plain- 
tiff againfl: the defendants, is of the rents and profits of 
the eftate of Sir W. Wogauy and of this mortgaged land as 
]>art of Sir WillianH pcrfonal eflate ; and the defendants ad- 
mit, that the money put out on this mortgage was par; of 
Sir IV. JFogan's money, and the names of ff^. IVogan and 
VAIt\^ were ufed as truftecs for him ; but infilled, that Dame 
M. IVcgan purcluifcd the inheritance of this eft ate, and 
conveyed it to them in 171 5, whereas the plaintiff infills that 
(lie had before agreed to convey it to Tbvrnas LenvU^ whpfc 
reprofentative flie is-, fo the whole queftion between th^ 
parties is. Whether this eflate in ConC Carmarthen belongs to 
thofe vvho claim under the deed of 17 10, or the parties to 

1 whom 
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whom it was conveyed in 171 5? And whatever is deter-- Skiwuiip- 
minedin this queftion, cannot zBt€t ff^. Wogan or Welly^ Otbeit. 
for they will not be bound by the decree \ and if not truftces 
for Sir JF* JVogan cannot be afie£led by it ; for it is a known 
rule, that none can be bound by the decree but fuch as arc 
parties or privies to the fuit. 

And it would be liard to difmifs the plaintiff for want of Q «yc6 ] 
parties, where the defendants admit that the plaintiff* is en* 
titled to make the demand againft them, in cafe the ground 
on which the demand is founded be true ; and none can be 
prejudiced, who arc not parties, by the decree of the Court 
upon that point. 

Afterwards, at the fittings after Hilary Term, the caufc 
came on to be heard upon tlie merits. 

And the firft part of the plaintiff's demand was, an ae-* 
count of the profits of the eftate in Ccni\ Carniartheu^ from 
the deatli of Lewis JVogcfty which happened on the 2(Sth of 
November 17 14. to the death of W. iVogan his fon, which 
took place oa the 20th of March 1728 ^ for the plaintiG* 
being die reprcfentaiivc of IV. fV^gan, on whom the pcr- 
fonal eftate of Sir fV, fVogan was agreed to be fettled after 
his father's dcceafe by the indenture dated the 2nd of ^ril 
1710. was intitled to this eftate, which was a mortgage to 
IV. /j^c;/, though conveyed to Dame M* fVogan in 1729. 
and by her conveyed to James and Francis Aleyritii and their 
heirs, by indenture dated the 20th and 21ft oi June 1715 ; 
for Meyrick having notice of this fettlement dated the 2d of 
^ptil 17 10. took the profits* fubjcft to the trufts of that 
deed, and confequently his executors Ejfex M. Meyrich and 
jF. Mcyrick ought to account for the profits by him received 
in the life of PV. TVogan. 

Now it appears, that by the deed dated the and of April 
1710. Dame RL /]^f0ii admits by the recital, that Sir IV. 
fV^an dcfigned that all his perfonal eftate fliould be laid out 
in* land to be fettled in his name ; that ftie in refpe^ to his 
memory importuned his nephew IV. ff^^^gan, that all the 

U 2 parts 
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ilw^fc^i Lri ^^^ ^^ ^^^ ^*'^ ^'^ fP^iIliaih*n pctfoTial cftatc bdonging to 
Oihhk: h€T and him might ht fe difpofisd, but he refufeft $ that Ibe 
was minded to fettle all the cftatc of Ltdy Vifcountcfs F^- 
beck and her moiety of Sir ff^. JVogan^s pcrfonal eftate; and 
^therefore of intent to fettle fuch part of the perfonal cftatc 
as belongs to her, (he affigns all her moiety of the judg- 
ment, mortgages, &'r. and all and Angular otiier real iiml 
perfonal ettate of Sir IF. Wogan and Lady PurtecFs perfonal 
[ 707 ] eflate, upon the trufts therein mentioned, and covetianti 
that Ihe had not done, nor would do any aft by means 
whereof the perfonal cftate of Sir H^, Wogan and Lacly 
JPttrbevk arc or iliall be leflencd, impaired, i^L\ or .de- 
feated. 

It is evident by thefe words, that the whole perfonal cfiate 
of the faid Sir JV'ilUam Wogan was agreed to be fettled ujpon 
the trufts of this deed ; and it is plain upon the proofs in 
the caufe, that Lewis Wogan took the profits of tliis eftate 
kn ConC Carmartlitn while he lived •, tliat the inheritanpe was 
. conveyed to Lady Wogan on the confideration of what wa* 
due on the mortgage for a term of years to IVilUam Wogstn 
and /Ae7/v, truftees for Sir William Wogafi^ and confequeotly 
VuS part of his perfonal eftate \ and tliougli loo/. is faid 
to be infilled on, yet nothing more appears to be paid fi-r 
the purchafe of fuch inheritance ; that John and Francis 
Mcyrick were privy to, and preparers of the deed of tJie im 
of jfjyril 1 7 1 o. 

So tliat there can be no doubt, but that on a bill by Lewi: 
WQgan, or his fon WiUiam Wcgan^ again It Jchf> and Frafids 
Memcky (admitting that this deed of the 2nd of jipyll 171c. 
vas mr.de on a good and vahiable conlklcrntlon) a court of 
equity would have decreed this cUatc 10 have bccu con- 
veyed to tiie truflees upon the trufts of tliat deed. 

It was iiifViled, that Lenus JV'.g'n is to he conlulcrod a*? 1 

purchafer •, for thv; deed by Lfivij Jl'\yy.i, dated rlie liid ct 

/ff-nl i;io. was our of rcfpcct to the inertiory, \\\\\ ti*i fulrtl 

itic k\c\.'i\\ of .Sir jyUliinn J^jgaju v.'iio \\>!.A -an iutciiriurr^y 

■ "'• ^ wiil 
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wiHrrto.tmkr :hir pcrfonal clUtc to be. Iai4 . out. in- land$, Sr;jiMt -p. 
fofr ihe bemifif of IViUiam fFogan his «cpheve, and of Lewif O^heri, 
fl^4?/zir and tlKir nialc liTuesi^ and to fx^tinue. it in his 
nattifi-^'': ■■::^ •...•••••■, ■..,:. 

. ; jjyn^in confuleration of a covenant by Lewh Wo^an^ tli^t 
'he, his heirs, executors and adminiftrators, would provide 
diet, in his houfe in Wijlon for Lady Wo^un^ during her Hf<j, 
fuitable to her quality, and two maid fervants and two men 
fervants, with coach and horfes to attend her. 

NoT^, altliough a court of equity does not iifually decree r ^-^3 -j 
the execution of a covenant or agreement made withiout 
any confidcration •, yet a (lender confideration may • fufficc 
to carry the agreement into execution ; as if it be made for 
the proviCon of younger children, for affc£lion to a ^an's 
nephew, and in order to produce a reconciliation between 
hiDi and his father. \ Eq. Abr. i6. («) M Ch Re 

* Here the confideration of the agreement by Dame Mary^ 
' Wogatij is to accomplifh what her hufband intended to do 
by his will, but was prevented by death, and the covenant 
" of Lewis Wogan to provide for her during her life 5 which 
afe undoubtedly fufficicnt confiderations to enforce the exe- 
cution of the agreement of the 2nd of April 1710, 

However it may ^^t11 be doubted whether Lady IVogan 
underftood that (he wr^s to give up the inheritance which liad 
been conveyed to her of the lands in Com> Qcirwarthen^ for 
-the deed of the 2nd of Apnl 1710 recites, that Sir IVilUaim. 
Wogan died poffefled of a confiderable perfonal cftate, coA 
fifting in leafes, mortgages, judgments, (latutes, bonds, fe'r. 
that ilic was tninded to fettle all her moiety, part of the fa id 
pcrfonai eftate, then afligns all her moiety of the faid mort- 
gages, judgments, (latuces, bonds, cliattels real and perfonal 
of the faid Sir IVilliam Wogan^ lie. 

Now although the generality of the words, with the cove- 
nant that (he had done no aft to leflen Sir JVllUatn IP^cgaN^^ 
perfonal eftate, arc fufficicnt In equity to oblige the tranf- 

U 3 ferring 
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SviftKt ir. fcrrin? the lands in Cotrf Carmarthtn^ for the benefit of ere- 
Otksfk. ditors and purchafers of Sir WUiiam*% perfonal eftate for a 
Tffluable-confiderationj notwithftanding her having theinheri* 
tancc of that cftaic conveyed to her ; yet having the inheri- 
tance^ (he might pofTibly be unknowing that that condnoed 
ftill a mortgage; it had, it is certain, been fairer to have 
been more explicit in this matter ; it is certain that Lady 
JFogan was a woman very eafily impofcd on j and it dots 
not appear that Lnvis Wogan was lefs eager to make ad- 
vantages of her weakncfs than Meyrick ; for firft, the afiign- 
r i^M 1 ment was of this perfonal eftaie immediately for the benefit 
of Lewis IVogarty which was not agreeable to the defign of 
Sir J^. Wogan J as recited in this deed, which was firil to 
fettle it on W. JVogan his nephew and his ifliies, biit he 1$ 
omitted, and the deed direfts the perfonal eftate firft for the 
benefit of Lewis Wogan ; the pretence for this is, that IT. 
Wogan refufed to fettle his fhare of the perfonal eftate to the 
fame ufcs. But if it was Sir W. Woganh intent to fettle 
the whole firft on his nephew, it was departing from that 
intent, to fettle her part different from thofe ufes to vidiich 
he meant his eftate {hould go. 

Secondly, The confidcration of this deed on the part of 
Lewis Wogan was to maintain the lady during her life, in 
the manner mentioned in the articles. But it appears that 
he took no care for that maintenance being fccured to her, 
fo that after his deccafe (he dwelt with Meyrick two years 
and a half ; fo that although Meyrick was perhaps -more 
impofing, Lew'^s Wogan was not fo free from all impofilion 
as was fit that he fhould have been ^ 

But in this cafe it is to be confidered, whether the plain- 
tilF is not barred by the ftatute of limitations, for Lewh 
Wogan died in 1714. and W. Wogan his fon was then about 
the age of fourteen or fifteen, and he died on the aoth of 
March 1728, fo that he died above fix years after his full 
age ; for he muft have been of age in 1 720, and tlie bilj-was 
not filed till Michaelmas Term in 1735. fo that if it fliouiil 
be allowed, that the flatute of limiiutioil does not extcnc? to 

a truili 
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-'a-trofti and Meyrick hairing-noticc of Ae articles in 1710. J^'****^^ 
was a truftecfbrir^r Wogan the infant^ as being a truftee by OUtfi. 

. Jua enjoyment of this eftate in Com* Camtarthen^ whidi was 
purchafed by, and confequently part of the perfonal eftate 
of Sir W. fFogan, which by thcfe articles IF. JVogan ought 
to enjoy; yet by his death that truft was intirely deterniinedy 
and confequently fix years have elapfed fince the laft period 

* of that time for which the prefent plaintiff demands an ac- 
count. 

- ' Although the ftatute of limitation docs not extend to a Tkeibtuteo/ 

truftt I Eq. Abr. (a) 303. and admitting Mejrick to be a tendfn«toV 

truftee, and * tliat the ftatute runs not upon him *txll after ^[ci,Qat%i. 

the. full age of W. Wogan ^ while the truft was continuing, W ' ^^ ^af. 

which may be looked upon in the nature of an account aFrecm. i<6. 

.^urrent, and if a man receives the profits of an infant's eftate, 1. c. 

and continues fo to do for fevcral years after his full age, [ *7io ] 
be ihall be accountable for what he receives after as well as 
during his infancy. 1 Eq. Abr. 7. 

' Yet when the truft is whoHy determined, the ftatute » 

muft then run upon the plaintiff's demand, or where will it 
ftop ? if the fuit may be brought after fix, it may be after 
twenty-fix years. 

Thi ftatute 21 Jac. c. 16. faith, all aftions of account 
"arid on the cafe (other than fuch accounts as concern the 
trade of mcrchandife between merchant and merchant, their 
fa£lor or fervant) fliall be brought in fix years, t^c. yet if 
there be an account ftated between merchants, the ftatute 
extends to it, as was refblved (*) 2 &ahd. 124. in the cafe (^)t KpK 6i». 
of Webber and Tivel^ i Lev. 287. S. C. and the reafon *^*' ^'^' 
given by Jones who argued for the plaintiff^ is, that the 
ftatute intended to except only accounts current aad con- 
tinuing between merchants, but when the account is fettled 
and afcertained it becomes as a fixed debt. 

So in the cafe of Martin verf. Delboe [c) i Lev. 298. (0 1 Sid. 465. 
I'MoJ^ yOt S. C. where the like pica was to an a£Hon of ijJb. 674". 



7t<^ 



I)t.Tcmn.:S^n€t.:Mi&i^iti]( OtQL II. 



(«) Holt 427. 
I Show. 341. 
Carth. 226. 
S. C. 

(i) i Mod. 268. 
S. C. 

The iUt. of li- 
mits' ions itu 
veil a bar in 
c<)uity as at 
Jaw. 
S Burr. 961. 

3 r. Wmi, 3c 9. 



Mitford 2d.edit. 



3 Atk. 39$. 
-- - I 2d. 
212. 

aid. Raynu 
935. flwr. 



t7ii] 



j^J'cmf^Jii on an account bctvreca..merdiants»:the ptaiutitT 

dtfcontiuucil ; and Co k waa.rcfulvcdm thccafe^oC Cbeiveif 

its(.\.Bondy 4 Jl/Mf. 105. (/r) and fo it «<as:agme^ m the: cafe 

qi ^Partington verf. i^/, 2 i^* (^) 3x1^* ' : ' .: : 

f. ru L . • '. . . ^. ■■■ ... i. a. ./t:.I.\. .-. ;' 

And the ftatutc of limitations is as well a^ bar in equity. 

as at law. A bill in Chancery in the cafe o( Sir George 

&iadsvtr{. Bbthveltf t Jon. 401. for an account beCM^n 

nlfirchahts was brought againft an execucor, ' and the ftatufe 

QfvHtnitations pleaded ; and it Mras revered to tbrte jui^S^- 

ya/tfSfCrKk and BarhJy for their opinion^ indeed- there: tlu$ 

account was not finiflied, for Freemof^y one merchant, owiHkr 

i2op/* duCy and the otiier infilled on mcre^and^the. account 

not being fettlcfl or ended, the Ju^lges thought the acccunj^ 

not l^arfed \y tlie ftatute, but no doubt was but tha|j ^e-. 

il^tute would have been a bar in equity, as well.as |it4aw^, 

if tl^^e account had been determined. ( i ) 1 . , ., ji 

In the cafe oi Sherman verf. WitherSy Mich. 21 Gzir. iL.-tWIf. 
Ciff. 152. a bill was brought by an inland merchant againft the 
defcnaant his fadlor, for an account of fourteen years ftand-. 
xwj^y 'wlio pleaded the ftatutc, which was allowed ; for jhe 
Lor J K^'cpcr was of opinion that the exception in the ftatutc 
extended not to this cafe, bat only to merchants trading 
beyond ica. 

So if one receives the profits of an infant's eftate, and fix 
years pafs after his full age, a bill in Chancery to account 
ihall be barred by the ftatutc of limitations as much as an 
action at common law j for this receipt of the profits^ of 
. ?A\ infant's eftate is not fuch a truft as being a creature 
of a Court of Equity the ftatutc is no bar to ; and fince lie 
might have had his acllon of account at common law, thci^ 
was. nq neceflily to come into equity. Trin. 17 19, Lceij 
Slid Lochyy I £g. Abr. 304. //. lo* Pr. Cia. 518. S-C. 



(1) it was determined, in the cafe adminiftratcr, or truflec for an infant 
of lV\xh verf Unrt-lvrl'ir. Co n^nrty^ 3 P. ncgleds to fuc within llx years the fta- 
Wms. 309. that where aa executor, tuie of limitations ihall bind the in finr. 

But 



i Do^ I^rnu dSattft; Mkh. -; J^S Gca JI. 7 1 1 

' Btit a diffcrcmx iwis fuffccftcd, where ar rnatter is offuch SKtt»it%>. 

^ nature that a remedy lies at law as well as m equity ; there OtttcrK 

if tbc^party 5«^rfu«.. his rexpedy in- equity^ h^:{hall bebanced \\^ .J ^ 
by the ftatule of limitations a^ well as if he fued at latirtt 

but othcfWife it is, where the patty has no remedy but in a ^ : 
dourt of Equity, 'a . ^ 

^HoYT^nretr itjw to^be. conCdered^ that though the ftatnir. 
2ln^faf*^»- ii$«.doe^Mit inention fuits in equityi yettheJLXie' 
CPniArued .<o be in it ^ ^ Lord Chancellor MaccUrfieU^ Mich ^ ^^ ^Nm: 744. 
17a !• . The.ilatute of limitation^ fpc^^. nothing of bUU mi : " 

oqui^f yet tbefe 9re,conilrued,to be within it. 

ItfAat feafc the ffatiite was pleadci to a bill of rcvivot 
after^a 'd'ecjfee to account, and Lord Macclesfield fays, if the 
fiit fiiad' bVen '6n bill and anfwer, it could not have feccn 
doubted but the plea had been good, for it was within all 
the mifchiefs defigned to be. prevented by the ftatute, when 
vouchers are loft and witnefles are dead^ . 

' 8ut, being after a decree to account, which is in the na- r^tol 
tut'e b? a judgment, he doubted, and ordered it to be fpoken 
tb again ; after wliich the defendant died, and one Beecher 
adminiftering to him, the plaintiff brought another bill of 
revivor ; where'upon tlie defendant Beecher pleaded the fta- 
tutc of limitations, and coming to be argued before Lord 
Chancellor JCV;;^ in Mich. 1727. his Ix>rd{hip difallowed die 
plea> faying that a Kill of revivor after a decree to account 
was in the nature of a Hcire Facias^ and not within or bar- 
rablei>jr the ftatutc of limitations, {a) > x ,p. Wmj. 

•■ . . . • ■' 745- 

The ftatute of limitations, after twenty years pofT^ffion by , *ji^ 
^ mortgagee, was pleaded in bar to a bill to redeem. Miuord 213, 

jVide the Cafe of Sherman and Withers ^Jupra^ Mich. 2 1 Car. ^ -j^^ 

2. Where the ftatute was pleaded to a bill by an inland 
merchant againft his fafior for an account of fourteen years 
Handing, and was allowed. 
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Cafe 277. Howarth Cook and John 03ok wff. Sarah 
Cook Widow, Hannah and Sarah her 
Daughters, Infants, In Scacc*. 

Whether t de- ^*\ ^ a bill for a pcrfonal duty, a decree wt* againll 

4e«« nlinli* ^^ Sarah Cook the mother, who flood out in contempt, 

fo"«*iufiM ^^ brforc fcqucftration ag^unft her, (he, being tenant for 

foed, by aiicna. Ufp, remainder to — br feoiFment, dated the 28th of 

tioB prevent ihc •#•«••/». 

pUintifFrrom September 1 735, infeoffed truiteeft m confideration of 5/. 
vpo'fTtheV * ^^ ^ confideration of 400A part of a confiderable fum le- 
quedritico. ^ ^jigjj ^Q be due to hcr daughters ; and thereby conTeycd her 

* £q. Abr. 7lf« ' * 

ri. 6. S.C. ^ftat^ for life to the faid truftees, in truft for her dau^ters 
find their heirs* 

' Aflerwrards fequeftration was taicn out againft thit mo- 
ther, and thereon this eftate was feized by the fequeftrators ; 
but on an application to the Court, by order the aptb of 
Ja^itiary i73^« it was referred to the deputy to examine into 
the conveyance, and fee what intereft the defendants had in 
the eftate ; who reported, that Price and his wife (for he had 
married Hannah the eldeft daughter) and Sarah Ccok thic 
other daughter, had not made out any fufficient title, where- 
by to impeach or affcfl the plaintiffs* feizure of the Taid ertate 
by. virtue of the fequeftration iffued in thir caufe. 

P -^ To this report the plaintiff took exception in writing (at 

of late dirc£lcd) firft. That before the decree, the ertatc 
was fettled for the jointure of the mother for her life; 
that the feoffment was' made before the fequellration iffued, 
and made hcnajide for a valuable conGdoration. 

^! It was infifted by Mr. Wilhrahnm^ that the decree does not 
hind the land, nor is any lien upon ii^ .but only binds th^ 
pcrfon of the defendant. • ^.^ 

.. It nuift be agreed, that a decree 4n a Court of J^ity 

being.. no cou;:t,pf. ij^jpprd, .does not .i^,pQiQ^.of, law bini 

the land, but the perfon only, 

Sa 
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So it 18 faid per the Maftcr of the Rolls, in the cafe of Bligh fo«« 

^ • «. Coot. 

esf fl/' verf. EarlcfDamly, Trin. 1731. 2 F. Wms. 619. («) W » Eq. Abr. 

,<lj|iC jdcfcridimt's father "contrailed before a mafter for tho pUr- ^"',' * ^' 

diafe of a third partof Cobbam^HaU in il[Wi/ % and it was. infifted 

by the Attorney General, that the debt by this contra£t being 

due by a decree, it was in the nature of a judgment, and 

^•wQ^Id bind the.real aiTets in the hand of the heir. 

' : 'Voi the'Maftcr of the Rolls faid, that the purchafe orland 

decreed >o be fold, creates no debt by the decree, it is only 

payable by the order of the Court; but when it is faid that 

a debt by a decree is equal to a judgment, (*) and to be paid m jsiJk. 507. 

AiBXt to ^ judgment, (f) this is intended out of die perfaml ^^^Jj; 

tirftatei for a decree for a debt does not bind the Tesd (0 "V^nw 

eftate, (^) a£Kng only in perfinam not in rem, and ths re- (</) iVe«. 

medy to affe^i land is only by fequeftration for a conteilnpt, Forret. 221. 

and ^ decree for a debt never afieds the l^d in the h:mds of 

the heir. 

And this was faid long ago by Knigbtljy 27 H. 8. 15* 
cited in i RoU Abr. 373. and it was agreed in i Rel. Rep. 
j6. But Ihe queftion in this cafe is. Whether the defendant, 
after a decree againft him, {hall fay alienation before execution 
fued prevent the plaindfiT from taking thefe lands upon the 
fequeftration ? 

It is agreed HiK 32 Car. 2. in the c:ife of Qf/fon verf. r- ^ ^ 
Gardiner^ 2 Ch. Caf. 43. that he cannot do fo, if the alicna- 
tioiTbe^ voluntary without conHderation ; and fo it was holden, 
where after, a decree to an account of a pcrfonal eftate, and 
on «ccption to the matter's report it was deferred, and in 
the mean time the defendant, on treaty of a marriage for his 
fon, but before it was concluded, conveyed his eftate to his 
fon to enable hhn to make a jointure, and to pay his debts 
T700/* but with power of revocation ^ if his fon died with- 
out iflue. 

So in the cafe of %quih and SneKngf 2 CB. Ga/. 47. it is 
fait)^ a pqrchafer from J. S, who had a decree againft bim 

in 
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Cnrv» \ji Chancery for land, fliall be bound by tlic decreet though he 

had never notice of it, Uiougli the decree hinds the pcrfon, 
and not the land. 

tSo where a deorfce Wafs^madabf fOVfn^^^crs of chari- 
table ufes, and exceptions were made to it in Chanceryi 
where the decree was afterwards confirmed; but the de- 
fendant in the nican time* had conveyed his land to raiic 
portions. for cliildren^ but with a power of revocation, thft 
land {hall be fequeftred for money decreed. Fa/cb. 32 Car. 
(«) z Ch. Caf, 2, (a) Hardhfg and Edg^m 

So where the defendant being decreed to pay a fum of 
tttoncyi or deliver up pofleflion of a houfe and land hi'Et^ 
mofttoftf made an ailigiuneat of. the honfe and land to a real 
. jcredicor on bond, for fatisfadion of his debt of his own free 
.. . witt» wiflhciut i^rivity of the creditor^ after the time- fet^Tfor 
paying the mpney or delivering poffeflion, tho Court dcc^d 
the pofleflion of the houfe and land without regard to ihc 
conveyance. Self and Maddox^ i Vern^ 459. and the cafe 
of Coffhh and Gardiner^ fff^f was cited and allowed* 

So where a decreq was, that the devifee (lK>uld cnjpj 
againfl the heir ; A. purchafes in a naortgage, then purchafes 
tixe equity of redemption of the heir, having notice of the 
will, which was faid to be deftroyed, tlie Court detCTTOn^J 
that he (hould be bound by the decree, 1690. FhicA veri* 
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bwens w;;yr Sarali Smith Executrix of Thopx^ Cafe 273. 
Smith* In Scacc\ 



'T 



"^HIS ^as ^ bllJ for the difc0V«-y of AflctS; IVjd;k where a demtod 

was fttggcfted, thnt the phintuT liinl applied to 01^ niJ^ oub^* "***' 
J^atthe'kvs to be his attorney in an afi:ion of aflTauU and Court, the hill 

. ^ ihallbediJniflM 

^ViUtery by the plaintiff againft Thowas Smithy and upon a without cmet. 
treaty of accommodation between them, it was agreed, that I^^S^^* * 
the plainiifF fliould pay Smith 50/. toward the expenfces, ^and 
that S>>//VA fhould pay the Attorney's bill, who delivers a bill 
6t io/. 10/, 2t/. but Smith dies before the payment to htm 
of 50 /• or payment by him of the charges. 

' The defendant admits afTets, and that (lie found futh a 
bill among her hulband's papers, but looked on It as an Un- 
reafonable bill. 

The plaintiff brings on the caufe to an hearing, not con- 
tent with the difcovery 5 and it was infiftcd by Mr. JVUhra* 
ham for the plaintiff, that where the bill was for a difco- 
very, the plaintitf might have relief for a debt or demand 
certain, or which might be made certain ; that in this caf« 
the attorney's blH, though not taxed, migh.t be afccrtaincd by 
the ofScer of this Court who frequently taxed bills for pro- 
ceeding at law as well as in equity. 

It was admitted, tliat if a bill in equity was necefHiry r •'t^ 1 
for a difcovery, the plaintiff might have a decree for the 

demand 
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5mit«. 



demand in cafe* k- was certain, and afdmttted to be -ducj 
which was to avoid a multi^drf of fuits. 



But here the plaintiflF had a plain remedy at law,.. and. 
the demand was not afcertained nor admitted, fdr though a 
bill was delivered, that does not prove fo much to be. due^ 
and the anfwer faith that it is unreafonable ; and althpugli - 
matters of law and equity are contained in a bill, the whole 
may be referred to an officer of the Court, yet that is not 
fo proper where the whole is a tranfaftion at law. 

And here the plaintiiPs demand is but lo/. lox. 21/. 
which is a caufe beneath the dignity of the Court ; fo tlie. 
bill was difmifled. 



Cafe %y(f. Hutcliins verf. Fitzwater Foy and Jofias Govefr. 

In Scacc\ 



MHiert tn ia- 
UFcft ii aaQaUjr 
veAed in any 
onr» it will go 
to their execu. 
tors, oxhtiwifc 
not. 



THIS was a bill for a legacy of 50/. charged on an 
eftate devifed in remainder to the defendant Foy and 
his heirs, to be paid to Margaret^ wife of Go%iery who took 
out adminiftration to his wife, and in fatisfaftion of fonic 
money which he owed the plaintiiF, afligned it to hiro. 

And the cafe was. That a man feifed of lands in fee, 
by will dated the 3d of July 1732. devifcs all his real and 
perfonal eftate to Thomas Beai for life, and afterwards to 
his children, and for want of fuch iffue, to his filler Martha 
for hfe, and after her deccafe, to John Beal for life, and 
then to his children, and for want of fuch iffue, part of -his 
real eftate called Monks to IV. and his heirs; the other part 
called Marjh^ to the defendant Fitzivater Foy and his heirs, 
paying out of it, when it falls, 500/. viz. 100/. to SvL. 
150/. to W. and 0. 100/. to N. and 50/. ^-plece. to 
Ertzabcth, Mary and Margaret^ the three daughters of Ks 
ifter. 



The 
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The idltterUicd « 1 732, 7#A# JJio/. dkd withwt . iOiwi "^'""J"* '^ ^^ 
and his (ifter Martha 4icA\n \oa Ufc-ikiiei j/klargarrtp on^, ofv, 
the three daughters, married the defendant ^|^^ Govern and 
ditd in December 1734; Thomas Beat died without iflufe m 
173^, whereby the defendant -Ry came to the pofleflion of the^' 
eftate deinfed to him and his heirs, and Gover having taken out 
admtniftratlbh to his wife, affigned to the plaintiff* the 50/. pay- 
able to the wile* 

■- .' ^ 

It was infifted by Mr. BooiU and Mr. Gundry^ that Marga* 
ret died before the remainder fell into poflcffion, and that the 
legacy or payment to her was lapfed, for it was to be paid' out 
of die profits v^en St fell, and confequcntly could not veft ih 
her till then. 

Thattlie antecedent eftates to Hmnas and J^ Heal and their 
iiru;qs might have laftcd many hundred years» and therefore 
it was uncertain, and a contingency whether it ever would 
happen. 

Secondly, That Jicre was no dcvife of any money to Matg^r 
ret^ but only a condition annexed to tlie eftate of the defei^ 
dant, paying in a will making a condition, for breach of which 
the heir might enter, but a ftranger cannot take advantage of 
it. Co. Lit. 202* 

Thirdly, That here the charge does not begin till the eilate 
falls in poflefBon, and then Margaret being dead could take * 
nothing, the time is not annexed to the payment but to the de- 
vife, for nothing was devifcd before. 

Fourthly, Thederlfe is too remote, after a dying witliout 
iffue, which may never happen. 

Xh^ cafe of Carter zni BJetfoe^2 Fern. 61^]. (<i) may bc^ ,(^) p^. Cht. 
compared to this; Mat. Bletfoe devifed all his mefluagcs, l^c. *^^ ^^ 
to his eldcft (on ^ud his^ heirs, but it is my will that my^^pn p^- ^ 
fljall pay out of the faid lands 600/. ; to my daughter Mqrj ^. ^" ^^* "* 
200/. at her age of 21; to my fon J. 200/. at 21J to fon 

Mat. 
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ttMrcniHttf. Mat. lool. St his agc^'of 2t. zTiA ^L p^ ium. for nuunte- 
tuncc tUl 2i| and the portions paid. • 

. Miry married} and died .before 21, her bufl>.and took out 
adminiftration \ h\jxpir ear* there is no veiling claufe in the 
will, the direflion that his fon fliould pay Mary at the age of 
21} vefts nothing till (he- attain her age of 21 ; and fhc dying 
before, it never arifes. 

W « Atk. 510. So in the cafe of (/i) Van and Clarl^ in Chancery, on ^c 
24thof y///y I739> upon the vt^ill of Lady Mary Green^ dated 
{ti<& I i\h oi December 1729, whereby ihe devifed the fum of 
20oo/. inter al. out of her real and perfonal eftate unto 72> 
tnoi Le^viff on truft to put out to intereft, till Mary Levm^ 
grandchild of her fider Beecler^ attain the age of 189 or many, 
and when {he attains that age, or marries, to pay it her. 

She died before her age of 1 8 and before marriage; ^nd the 
Court held that (he was not entitled to this legacy, but dif- 
milTed the bill brought by her adminidrator for that purpofe, 
without cofts. 

(JS) I Aik. 482. So in the cafe of {h) Proufe and Abhidon^ in Chancery, on 
the 26th of April 1728, Thcmas Comptotiy by will dated the 
1 3th of Aiiguji 1 7 1 8, devifed pvt of his real cftatc to truftecs 
and their heirs, on truft to pay tlic fum of 500/. unto his godfon 
Thomas Proufe^ to be paid to him at his age of 2 r years, or 
marriage 5 he died under age and unmarried; and it was hoi- 
den that tlie money fliould not be raifed, but funk for the be* 
ncfit of the heir. 



(f) I Atk. 501. ^^ ^'^^ ^^^^ ^^ C'") ^^^^^^ ^"^ Ttrryy which was heard by 

2 Eq. Abr. 
pi. 30. 
I Vec. 4S. 



2 Eq. Abr. 550. Lord Hardzvicke 011 the 8lii of November 1718. 
pi. 30, ' ^ 



Nicholas Terry devifed lands to Stephen Terry and his heirs, 
fo as he, his heirs, or affigns, do in 12 months after the cftatc 
ftiall come unto him (which was on his witVs deceafe) pay 
unto his grandchild, after named Elizabeth Oades^ the fum of 

250/. The teftator died in 17141 Elizabeth died widiifl 

12 months after the wife ; and it was' holdcn by tlic Court, 

tha( 
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Aat nothing became due to the executor, for there was no- Hwtchihi*. 
thing devifed till the 12 months expired, for the devife and 
time of payment commenced together, and the will couM not 
have a double cfFeft to give and veft an intereft, and then give 
direction as to the payment. 

But on the other (ide it was anfwei^ed, and refolved by the 
Court, that in this cafe the plaintiff was well entitled to the le- 
gacy of 50/. adigned to him by the hufband and adminiilra- 
toft of Margaret* 

It is indeed now a fettled rule in Courts of Equity, that Where money tt 

where a devife or fettlement of lands is made by will or deed, £^d"to^be^pai4* 

charged with portions for younger children, papble at age or ^J* J^^,! ],*ji. 

marriage, the portion (hall (ink in the eftate for the benefit of ^^^ 'i*"^' ^f 

the heir or devifee, in cafe the chtkl die before the portion be- before the time 

comes payable ; it was fo holdcn in the cafe of Pawlet verf. the eftate" 

PanvUt^ which was affirmed in the Houfc of Lords, i Ver. I ^'^' ^^^ 

' Sopr^y p. 742. 

X04, 321. 2 Vent. 366, I Eq, Abr. {a) 267. (i) »P. vviw. 176. 

610. 3* 
, X ^ 3 P.Wrot. 134. 

W a F»cein. 93. % Cb. Rep. 286. S. C. 

There was formerly a difference taken and infifted on, be- There it now no 
tween lands devife J and lands fettled by deed; but it is now thcrTan'dtrre^* 
clearly fettled that the cafe is tke fame in both, for the reafon f "/^^ ZlT(at 
is the fame; for in both cafes it appears, that it was the inten- ^'' P"'P<^*^ 
tion of him who made the will or fettlement, that the monies 
appointed to be raifed, ifhould be a provifion for the fettling 
of thefe children in the world; but if they died bcfoic there 
was occafioa fw fuch provifion, there is no need to raife the 
portions* 



(1) If the portion is payable out of of twenty-one, may d^'inandit. i Ld. 
perfonal property, the adminiftrator, Raym. 503. 2 P. Wms. 276, 610. 
upon the legatee's dying before thea^c 3 P. •Wms. 138. 1 Vcrn. 204. 
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HuTcxiNt tr. Cafes to this cScQ: are numerous. Smith and Smithy {a) 2 

Vern. 92, 416. (i) So in the cafe of Bruen and Srueft, 2 F^m, 

167. pi. 5 168. 439. Pre.Cba. 195. [c) S. C. Tournay w^A Tournay^ (d) 

(i) Prf/Ch. •P'*^- CAfl- 290* '^^'^ »nd ^^'^^ (^) ^''' '702. Ednvards 

'4o- ^ ^ 2nd Freeman, Mich. 1727. I Eq. Abr. 267, 268. Norfolk 

la Mod. 176. ' rt 

a Eq. Abr.653. and Giffordj 2 T^r/i. 208. (/) 

pl. 3. 

1 Ld. Raym. 

508. 7. Freem.243. S. C. (f) % Freem. 154. i £q. Abr. 167. pl.s. S. C. (^ % Eq. Abr. 65^ 

pl. 6. S. C. ( / ) Free. Ch. 213. i £q. Abr. 267. pl. 3. S. C. {/) 1 Eq. Abr. 268. pl. 5. S. C. 

The cafes cited by Mr. Gundry went on the fame founda^ 
tion ; in the cafe of Carter and Bletfoe^ 2 Vem* 617. the devifc 
was to his eldeft fon, and the teitator wills that he ihould paf 
200 /• to his daughter Mary at 21, or at her marriage, which 
r 720 1 ^^^ plainly intended as a provifion for her at her full age or 
at her marriage, and therefore if (he died before, theic was no* 
occafion for it. 

What was faid by the Court, that there was a retting claufe, 
was a reafon ex ohnndanti^ iox properly fpeaking, the portion is 
not intended to veft in the intent of tlie teftator till it becomes 

payable. 

The cafes of Van and Clari^ and Proufe and Abingdon^ went 
on the fame reafon. 

The cafe of Hall and Terry feems to be parallel to that of 
Bruen and Bruenj 2 Vern. 439, where the father having by 
marriage fettlement created a term to raife 3000/. for his 
daughters' portions, having but one daughter, devifes his lands 
to truftees, on truft to make good his wife's portion, and raife 
the 3000/. in 12 months after the death of him and his wife; 
the daughter dies within the year, as appears from i. Eq. Abr. 
^6'ji (though not taken notice of by Mr. Vernon J and fo the 
portion was not raifed. So in tlie cafe of Hall and Tcrry^ 
the grandaughter dying before the year, the time appointed for 
raifing it, it was not payable. 



But 
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But even in wills or fettlcments, if the money devifed or HurcHiNtir. 
dircdled to be raifed be aftually vefted, and the intcreft fixed irt 
the party, it is to be raifed though the party die before the time 
limited for the payment, 

.Therefore Mr. Booth made the right diftinflrion, whether 
this yo/. to Margaret was charged or vefled in her, or not? 
For if it be a prefent charge by the will, and the intereft vefted 
in her, it muft belong to her adminiftrator, and confequently 
Co the plaintiff in equity. 

In die cafe of the Earl of Rivfrs and^ the Earl of Darby^ 2 
Fern. 72. (a) — - land was limited to ^. for life, then to his (*> 1 Eq. Abr. 
wife for life 5 remainder to his firft and other fons in tail ***'P^'7«5»C* 
male; remamder to tmftees in fee ; provided if there is no 
ifltie male, to raife out of the profits 1 0,000 /• for his daugh- 
ter, who by will at 17 dtfpofes of it to her mother. And it • [ 721 3 
was decreed to the devifee, becaufe it wa« an intereft vefted 
In the daughter, though flie died underage. 

So where land was devifcd to A. for life, remainder to B. 
in fee, he paying 400/. whereof 200/. was to be at Ac dif- 
pofal of his wife by will as fhe fhould think fit; this being an 
abfotute difpofition to the wife, though fhe made no will, went 
to her adminiftrator. 2 Fern* 181. {h) Robin/on and Di/f- (4),£q.Abn 

But this is a ftronger cafe, for here the defendant takes the 
rtoiaiiider charged with thefe payments; the fame will which 
vefts the remainder in him, vefts it fubjefl to this charge, and 
^ y be takes, be muft take it cum onere. . 

It is obje£ted, that the charge does not commence till the 
remainder come« in poflcflion, for the payment is to be out of 
4he rents* It is true, that the money cannot be demanded till 
the defendant can pay it out of the profits ; but it is a prefent 
cftate in Foy^ and confequently a prefent intereft in Margaret^ 
tiiough/olvenJ* infuturo. It cannot be doubted but that Foy 
might by will devife his remainder ; but by the ftatute of 
wills no devife can be made but by a perfon having the eftate ; 3 r^m kcp. St. 

X 2 and 
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HwTCHiNiv. and if he had dcvifcd it, it would have been fubjea to this 
charge. 

So Margaret in her life might have releafed this intereft, 
but none can releafe what he has no prefent right to. He 
may releafe an intereft, though it be future or merely pofli- 
blcy but cannot releafe where he has no prefent right or in« 
tcreft. 



And the Court was of opinion that Foy was compellable 
In equity to pay this 50/. to the plaintiff; and I delivered 
the opinion of the Court to the tStOi following : 

If a man by fettlement charges his lands with the payment 
of portions of daughters or younger children, to be paid at the 
r -| age of twenty -one or marriage, and the daughters or child die 
before the time limited for payment, the portion fhall not go 
to the adminiftratojr of the daughter, but (ink in the in- 
heritance for the benefit of the heir. Pawlett and Paw- 
Utty affirmed in the Houfe of Lords. 2 Vent. 366. 1 
Vern. 204. 32 1. 

And there is no difference between lands devifedfor pay- 
ment of portions, and where by fettlcmi^nt. 2 Vem, 92. 
Smith and Smithy 2 Vem, 416. 

Another difFerenct fettled in equity is between a legacy, or 
fum of money vefted before the death of the legatee, and 
where it is not vefted; if the legatory dies before the legacy 
vefted, it fhall not go to the executor or adminiftrator ; but if 
it be vefted before his death it (hall. 

*And this not only in pecuniary legacies, as where 1 00 /. i« 
given to an infant at his age of twenty-one, and where given 
to be paid at the age of twenty-one; in the firft cafe, if he dl« 
before that age, it fhall go to the adminiftrator, in the other 

not. 
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not. Dfer,t;g.b. Vide in margin. (2) Refolved 2 Vent. Hotcminsv.' 



{d) X Eq. Abr. 
% Eq. Abr* 539. pl. x. % Freem. 24. 2 Vern. 199. 2 Cb. Caf. 15];. Infra, p. 737. 

And if dcvifed to be paid with intereft, that imports that it W ' ^^- Abr. 
^ ' '^ 398. pl. 5. s. c. 

ihould veft prefently. Skirts 147. 2 ^^«. (3) 137. 508, (OiEq. Abr. 

673- (0 p2e^/ch*-3.r. 

Eq. Rep. 76. 
S. C. 

And it is the fame where money is directed to be paid out 
of land, as in the cafe of the Earl of Derby and the Earl Ri-' 
vtrsy 2 Vern. 72. cited by Mr. Ord. By a marriage fettle- 
xnent lands are limited to hufband 'for life, to wife for life, 
then to the firft and other fons, Wr. provided if there is no 
iffue male, and one or more daughters, that trudees (hould 
(land feifed, to the intent that the daughter fhould receive out 
of the profits 10,000/. and iqo/. for maintenance, without 
limiting any time of payment ; the daughter at feventecn diC- 
pofes of it by will; and it was holden to be a veiled intereft 
in the daughter, and well difpofed. Trin. i688. 

But in the cafe of jPr///"/! 2nd Bruen^ in 2 Vern. 439. by a r ^^^ 1 
marriage fettlement a term is created to raife 3000/. for 
daughters' portions twelve months after the death of the huf- 
band and wife J the daughter dies at the age of five years, the 
portion fliall not be raifed; for the reafon given in Vernon is, 
that being to be raifed out of land, fhe could not have occafion 
for it ; but the better reafon is, that (he dying within twelve 
montlis, the time wherein it was to be raifed, it was not vefted. 
Pafch. 1 702. I Eq. Abr. 267, 

The diftinflion therefore was well taken, whether the 50 /. 
was vefted, or not vefted in Margaret.. 



. (2) Lord CoTMper declares in the future time." — In the firft cafe, if^ 
cafe of Smell v. Dee^ 2 Salk. 415. that legatee dies before the tiqje, it is a l^p- 
** the diverfity is where the bequeft is fed legacy ; in the latter inflance, it is 
te take effcti at a future time, and a vefted intereft, and defcends to his 
where the payment is to be made at a perfonal reprefentatives.- 

X 3 And 
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UuTCHf vt 9. And wc think it was vcftccU 

Fo¥. 

For firft, The remainder veiled immediately by the death 
of the teftator; for J^^y might fell or deviie it, and confe- 
quently the 50 A is veiled in thofe to whom it was payable; 
for if he had fold it, it muft have been fubje^ to the charge 
laid upon it by the teftator. 

Secondly, The eflate and the charge upon it pafs together, 
and the devifee muft take it cum otiere \ for as it was the tcf- 
tator's intent that Foj (hould have the eftate, it was as much 
his intent that he (houkl pay the money out of it when be 
had it. 

^^ ^j J It was {aid. to be a condition (paying making a condition in 

the will) but chat ftrongly (hews the teftator's intent was, that 
Foy fliould not have it unlefs he paid that money. 

The cafes cited fall under the diftinflions before men- 
tioned. 

The cafe of Carter and Bletfoe^ 2 Firn. 617. was, a devife to 

his fon and his lieirs, but his will was, that his fon fhould py 
2oo/« to his daughter at her age of twenty-one ; (he died be- 
fore, and confequently the legacy was not payable, by both 
rules laid down •, it was not given till her age of twenty-one, 
and a portion payable out of land (hall not be raifed, if the 
party to whom it is payable die before the time limited for the 
payment of it.' 

In the cafe of Van and Clarlj the devife was to tniftees to 
put out at intercft till the grandaughtcr of her fifter attained 
the age of eighteen, or married, and then to pay it to her ; fo 
that nothing could veft in the grandaughtcr till that contin- 
gency happened, and fiie dying before, the portion could not 
pofEbly veil. 

In the cafe of Proufe and Jbtngdon likewife the truft was to 
pay at the age of twenty-one, or marriage, and confequently 
the legatee dying before that age, or marriage, tlic truftees were 
not required to pay the money. 

The 
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The cafe of Hull and Terry went upon the fame reafon ; Hwtcmins v. 
the truftees were not required to pay till twelve montlis 
after the eftatc came to them, which was after the mother's 
death, and confequently the legatee dying before, the truf- 
tees could not pay ; and the expreflion, that the devife and 
time of payment commenced together, imports that the 
devife had no effef):, and could not veft an intereft till 
the time of payment came, iipon which the truftee Was to 
pay. 

There was a cafe of the like nature inter Gordon and 
Rainsj 5 Geo, 2. 2 Kely. {a) 41. where a term of years (*) jP. W«i. 
was vefted in truftees, on truft that if there was no fon of '^*' ^' 
the marriage, and there be one or more daughters, who 
fhall attain the age of fixteen, the truftees, after the death 
of H. Rains and his wife, ftiall raife 6000/. to be paid at 
the age of fixteen, in cafe H. Rains and his wife be then 
dead j there was a daughter who lived to the age of twenty- 
two, but died in the life of her facher and mother H. 
•Rains and his wife. It was holden by Lord Chancellor 
iCwf, affifted by Lord Raymond and Jekyly Matter of the 
Rolls, that the huft)and and adminiftrator of this daughter 
was not intitled to the 6000/. which was not payable but . Q 725 ] 
upon a contingency which never happened; for all the 
cafes, when the portion or money to be paid were look- 
ed upon to be vefted, are where the money was not pay- 
able upon a contingency, or the contingency had hap- 
pened. 

But in the prefent cafe, neither the remainder vv^s limited 
upon a contingency, nor the legacy of 50/. was payable to 
Margaret upon any contingency ; but the remainder vefted 
immediately upon the death of the teftator, and confe- 
qucntly the 50/. was payable out of the profits of that eftatc' 
as fcon as it came in pofleifion. 



X4 
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CafcaSo. Brotherow, Widow of J. Brotherow, verfi 

Hood. In Scacc\ 



In cafe an hof- 
band dies before 
a legacy becomes 
payable to bia 
wife, it is ID the 
nature of a Cbote 
in ABioHt arhicb 
will funrive to 
the wife. 
% £4* Abr. ^44. 
yf(. 17. S. C. 
Com. Dfg: Tit. 
^«rM and Temt- 
(F.i.) 



Forr. 171. 



THIS was a bill for a legacy of 60 A devifed to the 
plaintifF by the wUl of Jof. Mills m 1715. when 
flic fliould attain the age of twenty-one ; flic, attained that 
age on the 14th of February 1734. but before that rimr 
had married one Brotherow^ who was djead, and the bill was 
Againft the defendant as executor of the teftator, wh<^ de- 
nied aflets. But it was obje£ted, that the executor or admi- 
niftrator of the hufl)and ought to have been a party, for the 
right veiled in the hufband, who might releafe it. 

Sed mn allocatur \ for the hufband dying before the le- 
gacy was payable, it was in the nature of a Chofo in JBisny 
which would furvive to the wife ; and although the hufl>and 
might poflibly have releafed it, yet that fliall not be prefumed^ 
and if it had been fo, the defendant, to whom the releafe 
muft be given, might make it appear, (i) 



(i) If the hufband in this cafe had 
had a decree for the legacy, and had 
died before he received it, it would 
have gone to the wife. This was de- 



termined in the cafe of Nimrtfy v. A/Jnr- 
tin, I Ch. Caf. 27. 2 Ch. Rcp^ 
234. 
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Henry Harvy and Catherine his Wife, Daugh- Cafe 281. 
ter of Sir Thomas Afton, and Anne Clif- 
ton Widow, another Daughter, verf. Dame 
Catherine his ReliA, and Sir Thomas 
Afton his Son and Heir, Henry Wright 
and Andrew Kenrick. In Canc\ 

ON an appeal from a decree of his Honour the Matter a eonditioa 
of the RoUs, the cafe was this : Hit^e^lS!' 

theconfent of 
the mother or others, anneved to a portion or legacy, it not to be dlfpeofed within a Court of Equity, 
tbongh in the cafe of daughtefs' fortunes, i Atk. 361- Forr. 222* % £^, Abr« 147* pl« 6« ai6« 
pi. 12. 432. pi. 15. 503. pi. 41. 539. io N. 650. p!. 33. S. C. 

Sir ^Thomas AJlon having iflue a fon and three daughters^ 
)>y an indenture of jeafe and releafe dated the 27th and 28th 
of May 1 7 12. makes a voluntary fettlement to the ufc of 
himfclf for life, then as to part to his wife for life, then to 
his fon for life, and afterwards to his firft and other fons in 
tail male ; then to the ufe of Sir Robert Burdet and Serjeant 
Che/byre for 1000 years; which term is afterwards made t6 
commence immediately on the deceafe of Sir Thonun ^on^ 
and was, inier al\ 

On truft, that if Sir Thomas fliould have one or more 
fons living at his death, and alfo more than one daughter 
then living, or bom after, or married in his life with his 
confcnt, the truftees fhould raife for the portion of every 
fuch daughter 2000/. and fhould pay to her fuch fum at 
the time of her marriage with fuch confent as aforcfaid, (that is 
to fay) with the confent of her mother, if living and not re- 
married ; if dead, or married to a fecond hufband, with the 
confent of the truftees Sir Robert Burdet and Serjeant Che/birr, 
or the furvivor of them, his executors, adminiftrators or 
afllgns ; 

And alfo on truft to raife for the maintenance of fuch 
daughters yearly the fum of 50/. till their age of eighteen* 

and 
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Haktyv. fnd afterwards 70/. per annum till their marriage with fuch 

Others* confent during the life of the mother, but if flic died or 

married again^ xoo/« pit annum till their marrbge or 
death. 

Provided, that if the faid portions and maintenances fhould 
be raifed or fecur^d by thofe in remainder, or if there 
fliould be no daughters or younger Tons, or if all the daugh- 
ters die before marriage, and the younger fons before the 
age of twenty-four, and the expcnccs of the truftecs fhould 
be fatisfied, the term (hould ceafe* 

By will dated the 26di of Febmarj 1721. Sir Tbmas 
JJlon taking notice of the faid term and trufls, and Hbt pur* 
chafe of other lands, devifes thofe eftates to the defendant 
H. Wright and Andrew Kenrict for 500 years, on truft by 
mortgage or fale to raife the fums of 3100/. and loooA 
(monies which he had applied out of his perfbnal eftate 
towards fuch purchafe) and pay them to his executors, which 
fliould be accounted as part of his perfonal eftate ; then wills, 
that out of the monies to be raifed by fuch mortgage, and 
out of the monies due to him on mortgages, bonds^ notes 
or other fecuritics, or in hands of goldfmiths, i>ailifis, agents, 
or due for rent, there fliould be paid to each of his daugh- 
tcrs unmarried and unprovided for at his dcceafe, 200c/. 
as an augmentation of their fortunes provided for them by the 
faid indentures, to be paid at fuch times, and fubje<9: to fuch 
conditions, provifoes, limitations and agreements, as their 
original portions are in the faid indenture made fubjeft and 
liable to. 

By codicil he dire£ls the term of 1000 years limited ta 
Sir Robert Burdet and Serjeant Cbejbyrey to commence im- 
mediately on his own deccafe, and adds other eftates to the 
faid term for the better raifing of his daughters' portions, as 
therein appointed to be raifed and paid \ and limits his 
eftate in Chejbire to Serjeant Cbejbyrey till his fons attained 
the age of twenty-five years, on truft to raife provifions for 
his fons, and to apply the refidue of the profits towards the 
raifing. of his daughters' portions by the faid indenture, as 

they 



\ 
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they arc by the faid indenture appointed, to be raifcd and HAiTT4r. 

.' ' '^^ ' Aston imd 

paid« Othen. 

On the t6A of January in I724, Sir Thonrns Aflon died [728] 
leaving a fon and three daughters; in Pafch. 1725. the 
daughters exhibit a bill, praying that the will might be proved, 
the trufts executed, and directions given for the execution 
of the trufts. 

On the 6th of Dectmber 172/. the Matter of the Rollt 
decreed that the fettlement, will and codicil were duly 
proved; that the trufts ought to be performed; that the 
truftees ftiould raife the maintenance, and when portions 
became due fliould apply for further directions. 

The plaintifF married Catberine^ and Clifton married Anne^ 
now his widow, both without the mother's confent, and in 
TWwVyTerm 1734. exhibit a bill of revivor for the payment 
of the portions, which by an order of the 7 th oi November 
1734. ftood revived. 

And Dam^ Catherine Afion in her anfwer to it infifts, that 
Mr* Harvey and his wife were acquainted before the mar- 
riage with the terms on which the provifion for daughters 
was made, and that if they married without confent they 
could not have his wife's portion. 

That the marriage was againft her qpnfent, and (he rc- 
fufed confent, becaufe Harvey had no eftate real or perfonal, 
to make a fuitable fettlement for his wife or children, nor 
was any propofed, fo that (he could not in juftice or con- 
fcience confent. 

On the 5th oi November 1736. it was decreed, that the 
plaintiffs were intitled to their original portions as well as rerr.sis* 
to the additional portions given by the will, and to intereft 
for the fame from the time of their marriage. 

On this cafe, the portions provided by the fettlement and 
by the will have properly been confidered diftindWy:, and 
I (hall likewife conixder them dift^ndly. 

The 
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Harty v. The fir;ft qucftiou is. Whether, when a father by a volurt- 

AsT^ft and 

Oihen. tary fettlement of his real cftate vefts a term of years in 

r ^20 ] trullees, on truft to raife 2000/. a-piece for his daughters* 
portions, to be paid at the time of their marriage with their 
mother's confent, and a yearly maintenance till their mar- 
riage with fuch confent, it is proper for a Court of Equity 
to compel the truftees to pay fuch portion on the daughters* 
marriage, though her marriage was without the confent re- 
quired i 

Secondly, Whether, if the portion by the fettlement ought 
fiot to be paid, there will not be a difference in refped to 
the augmentation of the portion given by the will ? 

In the confideration of thefe queftions it may not be 
atnifs to lay out of the cafe what feems uncontrovcrted oo 
all fides. 

Wbere a portion And firft, That if a portion be given on confidentioii 

Lc'rItk)n"!hiVa A^t the daughter (hould never marry, I think that fuch a 

daogh er fliooid^ Condition ftiould be rejefted as repugnant to flic original 

condition i» void, inftitution of the creation of mankind; in the cafe of Fry 

aSi. and Porter^ [a) Ch, Baron Hale takes notice that tlie condi- 

g^/ ^^' ^^' ^*o" ^^^ "°^ reflrain marriage, though it required confent. 

1 Vent, 199. 

Raym. 236. 2 Lev. ar. 2 Keb. 756. 787. 814. 867. 3 Keb* 19. s Ch. Rep. 26. i £q. Abr. 

J IX. pi. 4. I Ch. Caf. 138. S. C, 

Wbfre a legacy Secondly, If a pesuniary legacy be given on eonfideratioit 
fidcratiqn that that the Icgatcc fhall not marry without confent, and no 
ftouid^normarry ^cvifc ovcr J the conditiou would be holden inefFcftual in 

without confrnt this Court. 

and there is no 

^ievilc over, the 

coDdition is void. 4 Burr. 2055. Infra p. 739. 

(h) z?Tttm. So it was holden in the cafe of Sir H. Bella/is [b) verf. 

I Eq. Abr. no. Sir }V. Erminey i Cha. Ca. 22. 
pi. I. S.C. 

(.) I Eq. Ahr. ^^ ^" ^'^^ ^^'^ of Fleming and Waldegrave^ I Cha. Ca. [c] 

ixo.pl. 3. S.C. rS. 

Intra p. 739. I 

So in the cafe of Jervcis and Dule, i Vertu 19. i 

Stt 
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So in the cafe of Garret and Pritts^ 2 Vern. aa7. and in Ha»vv». 

•' , ^^ Aston an4 

many other cafes ; fo that it feema* a point eftablifiied in Othert. 
this Court. 

And the true reafon of thofe cafes feems to be what is 
intimated by Ch. Baron Hale in tKc cafe of Fry and Porter^ 
I Mod, 308. namely to keep an uniformity between this [ yjo ] 
Court and the Ecclcfiaftical Court ; for fince pecuniary lega- 
cies may be fued for in the Ecclcfiaftical Court where fuch 
a condition would be holden void, it would be ftrange that 
the legatee fuing in the Ecclcfiaftical Court fliould recover 
his legacy, but fuing here he fliould be barred. 

And it is probable that the like determination might be 
made in this Court, to keep up an uniformity in its own 
decrees, if a legacy fliould be given out of land in the fame 
manner, though the Ecclefiaftical Court could have no cog- 
nizance in that cafe ; for it might appear incongruous that i P. Wmi. 667, 
the fame words fliould have a difTerent conftruftion in re- ' *** ^* 
fpeft to a legacy out of lands, from what they would have 
in cafe of a money legacy, when there is no eflential differ- 
ence in the equity or reafon of the tiling. 

^ But on the contrary it is as fully eftabliftied in this Court, i-f„ p. - .^^ 
that where a pecuniary legacy is given to a fiiigle woman, 
on condition that flie do not marry without con fen t, and if • 
ftie do fo, that then the money fliall go to another perfon, 
if flie marry without the confent required, flie fliall lofe her 
legacy, (i) 

This difference was agreed in the cafe of Sir /f. Bcllaftt 
and Sir W, Ermine. 

In the cafe of W'tfeman and Forjler^ 2 Cla. Rep. 23. 



(i) And the following reafon for " ly of the teftator) but the right oft 

this difF?rcncc is given by Lord Hard' ** tinrd per/on^ the being given ovcr» 

^icie in the csi(c of ff^eeUrv, Bingham. *«'and vclUng in that perron, if the 

"The true ground upon which this ** condition is not performed." 3 Atk. 



** Court has fufTered the condition io 367 
^ ^e^uate, is not the intention, (name 



In 



7^ 



The E cl'fiaftl. 
cai C rrt maket 
no <<iff<frrnce 
whedMi rh e it 
A t fv e over or 
not bu in both 
cafrk holds the 
condition void. 

£73^ 
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In the ctfe of Sutton and Jetuke^ 2 £h(U Repi pj;. i in tbc 
cafe of Jervois and i)v/l/| I Vem. ig. 

In the cafe of Strattm and Grymes, 2 Vern, 357. and manf 
other cafes, which it is needlefs to enumerate, fince it if 
agreed, and there is no cafe to the contrary. 

But the Ecclefiaftical G3urt makes no difference where 
tliere is a devife over, and where notj yet Courts of Equity 
have always made a difference ; which fliews, that where 
the intent of the party is clear and exprefs, that the legatee 
ihall not have the legacy unlefs fhe marry with confent, 
the Court (A Equity hath not followed the rule of the Ec* 
clefiaftical Court. 

And as tins Court allows the condition of not marrying 
without confenty where the intention of the donor or de- 
vifor is apparent that it fhould be complied with, by devifing 
it over if it was not ; fo it is more ftrongly allowed where 
the iettlement is of lands on fuch condition ; as appears by 
the cafe of Fry and Porter* 

And much more fo where fuch condition is made a con- 
dition precedent ; as was determined in the cafe of Bertie 
(a) t Silk. 131. and Lord Falkland, (a) 

% Freem. 22(X 

Holt •30. 

2 Vcro. 333. 3 Cb. Oaf. 129. 12 Mod. zS2. t Eq. Abr. no. pi. 10. S. C« 

Thefe things being premifed, and I think agreed on all 
hands, I (hall conGder how far the prefcnt cafe agrees or 
difagrees with the rules and grounds upon which the de- 
terminations in the points mentioned have been made. 

Now in the prefent cafe it feems plain, that the marriage 
with confcnt is made a condition precedent to the pay* 
ment of the portions provided by Sir Thomas AJlon for hi5 
daughters by the fettlcment of 1712., for tlie 2000/. is to be 
paid to each daughter at the time of her marriage with fuch' 
confent as aforefaid, fo that fuch marriage niuft neceflarily 
precede the payment of the money. 



Infrt p. 744. 
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It Is adnaJttcd hj Ait coun&l for the idaintifii,' that the Har.vy«. 

' ^^ ^ . . Aston and 

marriage ihuil precede, and that is the principal thing re- Ocherw 
garded, and the confent is only a circumftancc which may 
well be difpenfed with. 

But upon confideration of the whole fettlement, it feems 
evident to me, that the marriage with confent, was the 
principal thing in view of Sir Thomas Afton for it is repeated 
in every branch of the truft, if there was no fon, and two 
daughters, the portion of the youngeft was to be paid on 
her marriage with confent ; fo if more than two daughters ; 
fo if fons and two or more daughters ; fo that the confent 
required was as much defigned by Sir Thomas AJlm as their [ 7'?2 1 
marriage, to intitle the daughters to their portions. 

It is a known rule, that where a condition precedent Supra p. 516. 
^copulative precedes an eftate or truft, the whole muft be 
performed before the eftate or truft can arife ; the cafe of 
Sir Citfar Wood alias' Creamer verf. Duke of Southampton^ 
Sho^v* Ca* P. 83. is an authority exprefs in this point; Sir 
H. Woody on the marriage of his daughter with the Duke, 
made a fettlement on truft to raife a maintenance for his 
daughter till her marriage or till her age of feventeen ; and 
if his daughter after her age of (ixteen ftiould marry and 
have iflue male by the Duke, then for a fettlement on the 
iflue male, and for a better provifion for the Duke and his 
wife, on truft for the Duke and his wife for their lives, and 
after to their firft and other fohs in tail male. She married 
before the age of (ixteen, and after that age died without 
iflue ; the queftion was, Whether the Duke fliould not have 
the eftate for his life-? And at firft it was decreed for him, 
bur that decree was reverfcd in the Houfe of Lords ; for it 
waS'faid that the words were plain and certain, that there muft 
not only be a marriage, but iflue male ; and when a condi- 
tion copulative, confifting of feveral branches is made pre- 
cedent to any ufc or truft, the intire condition muft be* 
performed, dfe the ufe or truft can never arife, or take 
place ; and it would be violence to break the condition into 
3 two 
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Haktt <r. two parb^ which is but one according to the plaSii and iiatii« 
Otheii. ^ icnle of it* 

The fame determination was made afterwards in this 
(«) ft Vera. Court in the cafe between Sir Gt/ar Wood {a) and W. WM^ 
S^Moi. 221. Show. Pa. Ca. 87. and afemed in the Houfe of Lords. 

So that, according to the plain rules of conftruAion, die 
marriage with confent^ which is one intire condition^ mud 
be complied widi in the whole, before the portion of the 
daughter can be payable, if the intent of Sir Thomas Afion 
can take place* 

This IS ftill more evident, if poffible, in that Sir Thomas 
AJlon hath direfted a maintenance for his daughters till fuch 
X nw'X '^^^'^^^g^ ^^^ confent; now it could never be Sir Thomas 
jijfotfs meaning, that the maintenance ihould continue after 
the portions were paid 5 but if the portions be payable on 
marriage, though without confent, and the maintenance be 
paid till marriage with confent, they muft have the main- 
tenance and the intereft of the portion at the fame time; 
this plainly (hews that Sir Thomas intended that the portions 
fhould not be paid till the maintenance ceafed, that is, till 
marriage with the confent required. 

It was obfervcd very truly, that in the provifo which de- 
termines the truft, the words were, Iftw daughter ^ or all die 
before marriagf^ &c. the term fliould ceafc; but that muft 
be intended of fuch marriage as before mentioned, the mar- 
riage with the confent of the mother or truftees. 

It was likewife obferved, that the truft is, if Sir Tho- 
mas (hould have two daughters living at his death, or who 
fliould mnrry in his life-time with his confent, the truftees 
fliould r:^lfe 2000/. for the portion -of every fuch daugh- 
ter; whence it was inferred, that if the portions were to 
be paid only on marriage with the confent of the mother or 
truftees, fueh daughter as married in Sir Thomas JJlotf% life 
with his confent, could have no portion ; but I fee do 
ground for fuch an inference, for Cnce 2000/. was to be 

raifed 
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raifed for the portion of every fuch daughter who was living Haity v. 
at his death, or married in his life with his confent, and Oihen. 
confequently the time of payment on marriage v/ith the 
conieot of the mother and truftees, muft extend only to, 
fuch daughter as married not witli the father's confent in 
his life. 

I am therefore of opinion, that marriagp with the confent 
of the motheir or truftees, is a condition precedent, which 
Ihuft be performed before the daughter can be perfcflly In- 
titled to the 2000/. to be raifed by the tnift of this fettle- 
ment; 

And that it was the plain and manifeft intention of Sir 
Thomas Afton that his daughters fliould not have the por- 
tions, to be raifed by this truft, paid at their marriage, 
unlefs they married with fuch confent as he prefcribes to 
them. 

But tbe principal objeflion 13, that if the intention of r ^^. 1 
Sir Thomas AJlon was fuch, yet that intention is not agree- 
able to the rules of this Court ; for by the civil law a con- 
dition tiot to marry without the confent of others, is un- j,Barr. ioss« 
lawful ^hd void ; and that rule of the civil law is adopted 
into the determinations of this Court in like cafes *, and 
the civil law makes no diftinftion between conditions pre- 
cedent and fubfequent, but looks on both as equally un<^ 

lawful. 

■^•! 

The knowledge of the civil law is in many refpeftV /fftleSP.C, 
ufeful, but in regard to the determinations of this or other ^'jn^. pg. 
Courts in Wejlminjler-Hally Selden feems to make a pro- 3 '"*• '<^» 
per obfervation, Dijprt. ad Flei. cap. 3. fee, 5. (2) who iBLCoin.79.' 

after 



(2) The following are the words of *' Avgluanum ante five fcripto five mo- 

SeLUn upon tliis iubjefl. " Non qui- ^* nbus conlHcutum inde mnta^onexn 

•• dcm omnino quali regnum hoc feu " recipcre voluifTcnt (nampaflim etiam 

^V.^mpublicain Anglicanam Caefaribas "jus hoc, qua muicifafiam a Caefareo ] 

•'jurive Caelareo iubjici aut regimen " difcrepat eiquc plane adverfator, 

*' heic* inde pendere oinnino^ autjui " ut fequendum docent ipfi) S?d ut 




«( 



Vol, II. 



tarn 
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HAttr V. after notice taken of the prevalcncy of the civil law in this 
Otheri. realm in feveral periods of time, concludes tliat it is manifcft 

fome fort of ufe of it prevailed in decifions which were to 
be determined by the law of England \ not that any thought 
the realm fubjeQ to the imperial law, or that the commou 
law could receive any change from it, for all taught that the 
common law was to be followed, where it varied from it, 
or was repugnant to it; but if there was no exprefs rule 
of the common law in the ca(e, the rule of the civil law was 

m 

followed; or if both laws agreed, the matter was in fome 
meafure confirmed or explained by the words in the dvA 
law. 

It IS plain from what has been before obferved, in regard 
to the condition of not marrying without confent, when 
annexed to a legacy pecuniary without any. devife over, the 
rule of tlie civil law is followed ; if there be a devife over, 
the rule of the civil law is rejedled. 

The prefent cafe being diSerent from both thefe extremes, 
in order to difcern how far the reafon of the civH law is 

applicable to it, it may be proper to confider fliortly the 
ground upon which this rule in the civil law was found- 
ed. 

[ "35 ] Now as by the ftatute of wills (3) 32 H. 5. a man was 

allowed to devife his lands, To as he left a third part of his 
lands hblden by knight-fervlce to dcfcend to his heir ; 

So by tlie Le>: Falcidia ^^r.cttnque ctv'is Rom anus pojl hanc 
If gem rcgatnm tejlnmentum fuclcty is quatitum cu'ique rivi Romano 
pfctin'him jure publico darcy legare vold^ jus p-Aejlnfque ejlo : dam 
ita detur Icgaiunty ne miuuSy quain partem quartam hareditaiUj 
a fiftawefito haredes capiant* Dig. Lib, 35. tit* 2. 



*' twrn ubi declTei noflri juris prar- *' maretur explicareturvc res verbis." 

'" fcriptum evpreiiins, nd rarionem juris D'^JJtrt. ml llctcni^ cap. 3. fee. 5. 
•* eria'ii CTfiirti ratlonc fufTuItam re- (3) '^J'he llature referred to in the 

•' currerctiir, turn ubi jus urrumquc text is the ilat. 32 Hen. 8. c. i. which 

** conloiiuin, etiam Ciclarei ouail tir- is explained by the Ilat. 3^ Hen. 8. c. 5« 

And 



t)e Term. PafcL 13 Geo. IL 735 

And if Icfs was left, it was to be made up a fourth part, Harvy v. 
jDig. Lib. '^^.tit.i.lex^T^, Hence it was faid that he could Others, 
devife only ufque ad quadrantemy for as he who had the whole Heinecdi Pand. 
inheritance, was cillled kares^ tx aj/e, as that was divided {Jq] ^Jg, « • »• 
into twelve parts, the legataries could have but nine parts, 
JBUid the other three remained to the heir ; and if the heir 
was totally difmherited without juft caufe, the will was fet 
afid6f as teftamintum inofficiofum. hji, /. 2. tli. 18. Uh.%, tit. x8i 

'Riis fourth part of ^thc heit was called Legltima Portion 

This Legittma Portio being payable on marriage, when 
^ey went into another family, was endeavoured to be avoid- 
tA two ways. 

Firft, By givirtg it on condition tliat they fliould not 

l&arry* 

' ■^. . # 

Secondly, By preventirig their marriage. 

Both were endeavoured to be remedied by the Lex JulJa^ 
%hich provided, as Dr. Strahan rightly obferved, S^d caltbar 
t£j aui vidiiitatis couditionem haridi Ugatariove hijunxerity 
hares legatariufde ed conditione UbertfuntOy neque minus del at am . , 

hareditaiem legitimam hoc lege coufequanturi Goth* de fonti- 
bus juris civilis. 

Againft the hindrance bf the child's marriage, it was pro- 
vided,, ^d iiherosy quos iti pot eft ate habenty injurie prohibuerint 
dueere uxores aut nttbcre ; vel qui dotem dare ticn volunty per 
' proconjulesy prafidefque provinciahttn cogent ur in mairiniGJiium r 7-3/5 1 
cdlocare ^5* dot are. Dig. /. 23- ///..• 2. lex l^. 

The branch of the Lex Juliay which made void conditions 
prohibitory of marriage annexed to a legacy, mentions only 
fuch as prohibited marriage totally, and extended to prohi- 
. bitions to widows as well as maidens ; but in refpcct to 
widows it was foon after difpenfed with ; and therefore if a 
hiaagave a legacy to his wife on condition, that, if flie married, 
it fhould go to another, Non dubium ejl quiny ft nupferity 
KGgepda ejl rejlitutioi faith- Gtf/V/x. Digi. L 32. ///• 3. /. 14^ 

Y a And 
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Hart TV. ^nd thoueh fuch a condition is mentioned is void, fi 

AiTONand ,. . , T^. , . , 

Others. mulieri legatur. Dig* /• 35. ///. !• /• 22« 

Yet Gothofred in his notes in the margin aflcs quidji uxm ? 
And anfwers^ nupfirtiy cogtnda crit reflUuire. 

And in the Novella^ lib. 22. cap. 44. it is faid that the 
law was abrogated in refpef): of legacies to a wife ; for (he 
muft choofe to forbear marriage, if (he would have the legaCj, 
or to lofe the legacy, if (he would many. (4) 

So in the Orpharfs Legacy 1* pt. c. i^./ec. ^ it is (aid, 
that fuch a condition annexed to a legacy given to a virgin 
is void ; but the civil or rather the canon law, allows it in a 
legacy to a widow, efpecially if given by the hulband to his 
wife, or by a fon to his mother. 

Another evafion of this law, was by annexing a cona- 
tion not wholly prohilriting marriage, but requiring to marry 
ad arbitrium or with the confent of another, whofe confcnt 
tlie teftator knew would not be given. 

But this being a mere evafion, was looked upon as cquiflr 
unlawful, Rt'fcindi debet ^ quod fraudcndx legis patid adfcrip* 
turn ejl. Dig. /. 35. tit. I. /. 64. 

But this was void only ubi frnus legi fracla eJl. And 
therefore a condition not to marry a particular perfon was 
r T*?? ] lawful ; Ji legatum fit y ft tieque Titlo^ ncqtie Seioy neque Mam 
nupferity fi plures denique perfotia coinprehenfa fucrint^ ft cuiiihd 
eorum nupferity amitteret legntawy for total rcftraint appears not, 
fince (lie may marry any other. Dig. /• 35. ///. i. /. 63. 



(4) The following are the words " conditioncm habere contrahrniium 

alluded to by our author. " Unde " alterum ; aut ad niiptias vcnirr, ti 

** fancimus ; Si quis prohibuerit uxo- " abrenumiarc prxceptioni, (rt) aut fi 

••rem ad aliud venire matrimonium, " iioc noluerit, fed honorat ciefunaum, 

•' five ctiam uxor maritum ; (idem " omnino abtlinere dc ca^tero nupuis'* 

•* namque eft ntrinque) ct pro hoc ali- Nftveli. Lib. 22. cap. 44. 
** quid reliqucrit ; unam ex duabus 

{u) Et Lrgat9. Gothofred. 

So 
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So if the condition be not to marry a merchant widow, any Haivy v. 
in Tarkf &c. Swinb. 6th tdit. l^'dxpart^feB^ I2. /. 284. Ocberi* 

But fuppofe a legacy be given upon a precedent faft, which 
may or may not be done, or to be paid at fuch a time which 
may not come ; if the faft required be not performed, or the 
time required never come, by the Civil Law the legacy is loft, 
and can never veft. 

Big. /. 3<5. ///. 2. /. 21, 22. If a legacy be given cum pu j„f„^p. ^^^ 
hes erit^ cum in famiUdm mipferlty cum magijlratum imenty t^c. 
njfi tempus conditiove obtigit, neque res ptrtinerCy neque dies legati 
ctdere poteji^ 

So JJlpian faith, D\g. /. 35. tit. I. /. 41, Legata fuh con* 
diiione relicla nonjlatim^ fed cum conditio extiterit^ deberi inci" 
piantf ideoque interim dclegari non potuerunt* 

And although where the condition is certain, if the legatee 
die, though the condition be afterwards performed, when 
performed the heir (hall have it ; yet when a legacy is given 
upon a time or fack precedent, which may never happen, if 
die legatary die before, it {hall veft in the heirs* 

So Orph. Leg. part 3. r. 1 7. yi 11. If a legacy be given at 
marriage, or at the age of 21, till the time comes, or the mar- 
riage ukes place, the legacy fliall not veft. 

A difference is there made, and by Swinburne, (a) and fol- (^r) Swinb. 6ch 

lowed by many cafes in law and equity, Dyer^ 59. b. in mar^ st* V'^* 

line. 2 Vent. 342. 2 Vern. 137. 508. 673. where the time lafra*p.7$»- 
is annexed to tlie legacy, and where to the performance of the 
thing given, as at 2 1 , or to be paid at 2 1 • 

But in the cafe of Tates and Fettipface^ 2 Vern. 417, a le- [ 738 1 
gacytobepaid at 21, or at 21 is laid down by the Lord 
Keeper to be all one; who faid that the cafes cited by Swin^ 
\urne a^d Godolphin did not warrant the difference* 



Y3 But 
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Harvv xf. But be that as it will, it is plain that by the Civil Law a k- 

AiTOK tnd ^ * ; ^ 

OihcM. gacy given on a precedent contingency is not payable till the 

5opra,p.737. contingency happen. 

3'Atk. 33»* Hence it appears, that what is faid, that the Civil Law 

makes no diftinftion between a condition precedent and fub* 
fequcnt, muft be taken with allowance. 

The ground of faying fo feems to me to be this : All con- 
ditions impoffible, hgibus interdi5ia or probrofa^ by the Civil 
Law, are void, and the legacy is abfolute and without condi- 
tion 5 and confequently it is not material whether it be pre- 
cedent or fubfequent, fince it is null and void. And it would 
be ftrange, when the law makes a condition void, and faith 
that the legatory (hall be difcharged from the condition gc-' 
nerally, to fay that it (hall be fo only where the condition is fub- 
fequent, not where it is precedent. 

Befides, every condition by the Civil Law fufpends the le- 
gacy ; fo that though it be fubfequent, it is not as gifts at 
Common Law, aftually due to the party, but, as was.faid be- 
fore, cum condiiio extiterit deberi inc'ipiatity isf interim dekgari 
S«pra*p.73> non poJfunU 

So that the meaning is, a condition fubfequent by the Civil 
Law is of the nature of a condition precedent at Common 
Law •, the intereft does not veft aftually, though virtually it 
does, till the performance of the condition, or in negative con-, 
ditions till caution or fecurity is given for the performance. 
Sivlnb. ^ party f, 9. 

But! do not obfervc, that in the cafe cited by the learned 
Civilians, where the legacy is given on a precedent fa£l to be 
performed, that may be performed, or not, that the Civil Law 
r 739 ] allows the legacy to take efFeci till the fad done; and in the 
inftanccs before given the Civil Law faith, tlie legacy till per- 
formance fliall not have efFc6l, 

I But 
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But it hath been infifted, that in many cafes the Court hath Harvy •». 

Aston aoa 

looked upon thefe conditions as void, and reje£led them, and Otheri. 
that, in inftances as ftrong as the prefent cafe. ' 

That this Court hath decreed die legacy where fuch condi- S»P"»P* 7^$^ 
tion was fubfequent, and no devife over, was before obferved; 
^nd that it^hath as conftandy refufed to decree it, where there 
was a devife over, is as evident. 

ThecafeA/o, 857. Gr£/?y and i///i&^r, was infilled on for Infra, p.75«. 
that purpofe ; which was an a£lion of AJfum^tt on a promife 
made by the defendant, in confideration that the plaindfF, who 
was the mother, would give her confent and furtherance to 
her daughter's marriage with him. Winch held it no good con- 
fideration, becaufe, he faid, in Pigoi% cafe it was determined, 
that- a perfon to whom a legacy was given on condition that fhe 
married with the confent of her mother, had a fentence for 
her legacy, though it was pleaded in bar that fhe did not marry 
with die confent of her mother. 

This Pigof% cafe is plainly a fentence in the Ecclefiaftical 
Court, where fuch condition is always difallowed ; but in the 
principal cafe, the confideration was holden good by the three 
other Judges 5 for nature, they faid, had given parents the 
power of difpofing of their children, and in nature the chil- 
dren are bound to obey them, as appears by the report of the 
fame cafe. Hoh. 10. i BrownL i8« 

But three cafes have principally been relied on, determined 
in this Court, as parallel to this. 

Firft, The cafe of Fleming and WaUgrave^ i Cha. Ca. 58. Supri.f.;!^, 
which was a leafe for years to Sir Edward Waldgrave and his 
iady, on truft to raife 900/. for a feme fole, in cafe fhe did 
not marry contrary to the good liking of Sir Edward and his 
Lady ; if flie did, then to go to fuch perfons as Sir Edward 
and his lady, or the furvivor fhould nominate, and for want of f 7^0^ ] 
nomination, to Sir Edward and his Lady, or to rhe furvivor 
of them J flic marries without their confent ; they die without 

Y 4 any 
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A^*^^^ any nomination, A bill was preferred by SanJall^ who hzA t 
Others. general deed of gift from Lady Waldgrave, who furvired, of 

all her goods and chattels, againft Francis Copledikey who had 
taken out adminiftration to the feme apd Lady IValdgrave 
to have the benefit of this leafe \ which was decreed for Gh 
plediie. 

The cafe is obfcurely reported, but here was no nomina- 
tion, for the gift of all her goods and chattels could not amount 
. to make Sandall nom\n€t of this 900/. 

Here appears no diflike of the marriage ; for though there 
was no confent, it does not appear tliat they diiUked it, and 
the making of no nomination is an argument that they did not, 
and fo the condition is not broken; and this might be the rea- 
fon, the book faith, it was not in the power of the truftees to 
difpofeof the leafe otherwifc ; though the book gives no rca* 

Infra, p. 746. j-q^^ 2 ^^r/i. 573. it is faid, that there may be a difference 
between marrying without confent, and marrying againft 
confent, according to tlie cafe oi Flemtig and Waldgrave. 

(If) % ^q. Abr. Secondly, The cafe of Needham and ih) Sir H. Vcrmn, re- 

folved temp. Lord Nottingham^ p'lnch^ C. R. 62. 

The cafe as reported is, That the daughters of Lord Kflt 
murry and the fon of Lord K. prefer a bill to have the bene- 
fit of a fcttlement made by Lord K. and his fon, whereby 
truftccs were to raife 1500/. a-piece for the portions of his 
daughters, the plaintiffs, and of two other of their fiflcrs, 
payable at their marriage, with the confent of the truftees or of 
the major part of them, and for their maintenance in the mean 
time; and if the truftees had raifed the portions before tlicy 
married, they were to improip them to the heft advantage, 
that they might receive the incfeafe for njaintenance till their 
marriage ; and if they married without confent, the portion of 
her fo marrying (hould remain oyer to anotlier ; the truftees 
received the rents ever fince the death of Lord K* had raifed 
the portions ; and the plaintiffs being in years, and intending 

a*t 
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fidt to marry, would lay out their portions in the purchafcof Hai^y v. 

' ' AiTOK and 

vnntiitics for their larger maintenance. Oiheit. 

The queftion was, Whether the plaintiffs ought to h.iye 
the portions at their own difpofal, before tliey married \^ iili 
confent ? 

And it being admitted, if either died before marriage, tliat 
her portion fliould go to her executor or adminiftrator, and 
they offering fecurity to indemnify the truftees from any claim 
by the defendants, who were infants, and children of Charles 
JLord Kilmurryy to whom the portion after fuch marriage with- 
out confent was limited by the fettlement ; the Court decreed 
it on giving fuch fccurity. 

. It is evident that this decree was not conformable to the ufual 
courfe of proceedings in Equity \ if one may guefs upon fo 
fiiort and obfcurc a report of the cafe, it feems to be a decree 
by confent. 

The brother Rcherij wjio probably was the eldcft fon of 
Lord Kilmurryy and party to the fettlement and to the bill, and 
to whom tlie benefit of the portions, if not paid, would refult, 
confents that his two fiftcrs fhould have their portions to lay 
out in ,the purchafe of annuities, for their better fupport, and fo 
admits that they would go to the executor or adminiitrator if 
^hey died unmarried \ or p^^rhaps it might be apprehended by 
the parties, that a fqm of money given to a daughter to be paid 
^t her marriage, like a fum demifed to an infant to be paid at 
his age of 21 years, was an intcrefl; veiled which would go to 
the executor or adminiftrator, though the dcvifee died before 
the time of payment, and upon fiich admifiion the portions 
were decreed. 

But there wa% dill a difiiculty for the defendants to whom 
the money was limited over, in cafe the daughters married 
m-ithout the confent of the truftees ; but the plaintiffs being in 
years, and declaring tlut they intended never to marry, and 
tcing lefs likely to do fo, when tlieii fortunes were turned into 

aimuities. 
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Harvyv. annuities, and offering any fccurity to indemnify the trufteet 
Othci«. againft the infants' claim, on fuch fecurity which the truf- 

tecs were willing to accept, the Court decreed the portions to 
them. 

However it is manifcft, that this queftion, Whetlier the con- 
dition annexed to the payment of the portions, that the daugh- 
ter fliould not marry without the confcnt of the tTuftees, w^ 
good or not, was not the tiling under the confideration of the 
Court ; for they decreed the portions though the daughters 
r*cver married \ whereas it is agreed on all fides in the pre- 
fent cafe, that marriage is neceffary before the portions are 
payable, whether the mother's cdnfent is neceffary, or not. 

But it is moft evident that the Court looked upon the con- 
dition as good, or there had been no need of fecurity to in- 
demnify the truftces. What need of fuch fecurity, if the 
condition was void ? 

If it be thought that it maybe inferred from this cafe, that the 
portions were an intereft vetted in the daughters, though they 
died before the time of payment ; it is to be confidered, that 
this was only the admifTion of the parties ; tliere was no de- 
termination of the Court in that matter. 

But I apprehend that it is now a fettled point in Courts of 
jy ^^ Equity, that if lands be fettled, or a term of years created, on 

truft to raifc portions for daughters, to be paid at the age of 
21, or at the time of marriage, and the daughter dies before 
the time of payment, the portion (hall not go to the executor 
or adminlftrator of the daughter, but fmk in the eftate for the 
benefit of the heir. 

So it was holden in the cafe of Paivlet and PnivUtf which 
was afFumed in the Houfe of Lords, i Fern, 204, 321. 2 
Fent. 366. S.C. 

So in the cafe of TaUs and Ffttip/acf^ 2 Fern. 416. Pre. 
Cha, 140. S. C. 



So 
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So In the cafe of Bruen and Bruai, 2 Vtrn. 43o« PreXheu Haitt v. 
t, ^ AiTON and 

195* <^* ^* Others. 

So in the cafe of Tournay and Tournaj^ Pre. Cha. 290. 
though the portion was to be paid within a year after the fa- 
ther's death, with intereft from his death, if the child died 
within the year. 

Thirdly, The cafe SemphiU {a) bf Ux. verf. Bai/y isf Ux. (a) aEq.Abr. 
Pre.Cha.s62/ 213.PI.6.S.C. 

Gq/kU had three daughters, Sarah, Elizabeth, and Rebecca ; 
the plaintiflF propofed to marry Sarah the eldeft ; Gq/ki/ de- 
clared if flie married Irim, he would not give her a groat, on 
which the match broke off; afterwards by will he devifed his 
real and perfonal cftate to his executors, to raife 35 /. per 
annum for his daughter's maintenance, and if flie married with 
the confent of his executors, 1000/. in part of her portion; 
then fettles the real eftate to her ufe for life, and then to the 
firfl and other fons in tail ; 1000/. to the fecond, and 1000 /• 
to the third ; (he afterwards married the plaintiff without the 
confent of the executors. It was decreed per Lord Lechmere 
and Ch. J. King in theDutchy Court (Dormer cont.) 

Firft, That this is a pecuniary legacy, and no devife over, 
for the real eftate is afterwards devifed. 

Secondly, It was to be paid at the age of 21, t)r at her mar- 
riage, which feems to fuperfede what was before -mentioned, 
for the words are pofitive that it fhould then be paid, but there 
are no negative words that it (hould not, if fuch marriage was 
without the executors' confent. 

Thirdly, What the Court principally relied on was. That 
the expreffion of marriage with the confent of the executors, 
was previous, yet it was but a loofe inconfiderate way of ex- 
preffmg himfelf j words which are conftrued to be a condi- 
tion, muft be fuch as plainly (hew that it was the intent of 
the teftator that tJic eftate or gift (hould be conditional ; what 
the teftator meant is difficult to fay ; it is fuppofed that he 
picant that (lie (hould not marry the plaintiff^ but he does not 

fay 
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Maitt tf. fay fo • if he meant that (lie Oiould never marry ^thout the 

Otheri. executors* confcnt, he would not have given it at her age of 21, 

yet the words are general, and not confined to her marriage 
without confcnt under age. 

Since then it is apparent, that the money to be raifedls not 
payable till their marriage with the mother^s confcnt, which is 
a condition precedent to the payment ; fince even by the Ci- 
vil Law, if money be given to be paid at a time or upon an zGt 
previous to the payment, nothing becomes due or can be de- 
manded, till the time incurred or the z& performed j fince no 
cafe appears in which a Court of Equity has ever decreed truf- 
tees to pay portions out of lands given on a condition precedent, 
that the party fliould firft marry with the confent of the mother ; 
the matter mufl be confidercd as rfs integra \ and upon the 
beft confideration of it I have been able to make, I am of opi- 
nion that Sir Thomas JJlotCs daughter.^ are not intitlcd to their 
portiohs by this fettlement, unlcfs on their marriage with their 
mother's confcnt. 

And thereafons on which I ground my opinion are : 

Firft, That it 13 the right and liberty of the fubjeft, who 
makes a voluntary dil'pofition of his own property, to difpofe 
of it i'n what manner and upon what terms and conditions he 
pleafcs •, this I believe will, be univerfally allowed. 

Sujira p. S16. Secondly, Tliat ic is a fixed and fettled maxim of law, that 

73*' if an eftate in land, or intcrell out of land, is limited to com- 

mence upon a condition precedent, nothing can veft or take ef- 
fect till the condition is performed. 

And this is fo ftrong and fo fettled a point, that it holds al- 
though* the previous ac^ was at (irfl impofliblei or afterwards 
becomes impoiTibl;; by the atl of Cod or any other accident, 
and the eftate can never veft:. This is Co, Lit. 206. 219. and 
is a rule io well known, that I need not cite calcs to 
pvov-t it. 



And 
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And this being a fixed maxim of the Common Law, JEqui- Ha^vy v. 
iasfequliur legem \ it is true that in Courts of Equity it has Otberi. 
prevailed, and it is reafonable, that where a compenfation can 
be made, equity will relieve; for fincc it is the clear intent of 
the party, that the eftate fhould go to him, fo when it was li- 
mited in cafe he performed fuch condition, if the perform- 
ance be prevented by the a£l of Cod, or other accident, it is 
highly equitable, if an adequate rccom pence can be made to 
him for whofe benefit the condition w;is defigned, that relief 
ihould be given, whereby the whole intent of the partj' may 
take ef{e£l. 

This relief was heretofore given only on breach of condi- 
tions fubfequent, the Cf)urt l)ciiig cautious of extending it to 
conditions precedent. 

But the Tcafon being in both cafes the fame, the Court hath 
of hte years given relief in calc of conditions precedent as well 
as fubfequent. 

But where the matter lies not in compenfation, as in condi- 
tions not to marry without confent, relief hath never been 
, given that 1 have underilood. 

This was in the cafe of Bfrtle & Ux. vcrf. Ix)rd Fall/and^ 
2 Fern. '^33. 3 Ch. Ca. 189. i Sn/k. 231. which was fo- 
lemnly fettled on great deliberation by Lord Sommeriy Chan- 
cellor, afliftcd by Ch. J. Holt and Trebyy all perfons of great 
eminence and ability. 

Mr. G/ry by wll! in 1685 devifod to truflocs, on truft for 
Mrs. Willoiigkby his heir at law for her life ; and if (lie mar- 
tied Lord Guildprcl in three years after his death, then to her 
firit and other fons of that marri;i:::e in tjil male ; if (lie did 
not marry, then to Lord Falkland and liis heirs. 

A treaty of mnrriage was on foot, feme backwardr.ef*; 
fecmed on Lord GtfilJ/ord*s fide, fo three ye;;rs elapfcd, and no 

marriage 
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HaevtW marriage took place ; andflie afterwards married Mr. Jfoffi'- 
Otlwt. but could not be relieved. 

* And it was faid in that cafe, that it would not be eafy td 
find a precedent of relief in a Court of Equity, in cafe of a 
condition precedent. 

So in the cafe of Creagh CsT Ux. verf. Wilfin^ 2 Pern, 572. 
I Ej. Abr* I II. pL 5. S. C. 

A man dcvifed 200/. to his gtatidaughter, if (he e6ntinue<i 
with his executor till 21 ; but if taken away by her father 
(who was a papift) befbre that age, or if (he married without 
the confent of her executor, then he gave her but 10/. 

On a vifit to her father with die cxecutor*s confent, he mar- 
ried her to a papift. It vas decreed per Lord King that (he 
fliould have but 10/. for he looked upon this as a condition 
precedent) and the decree of the Mafter of the Rolls cont. w^ 
rcverfed* 

But it was obje£led, that in the cafe of Bertie and Lord 

Falklandy there was a devife over ; but there does not appear 
any fuch in the cafe of Creagh and JVilfoti. 

But what is the effedl of a devife or Unlitation over ? 

Where a condition is annexed, not to marry vtrithout con^ 
fent, it is a more full and plain indication of the teftator's in- 
tention that the condition fliould be complied with, if it be 
limited over in cafe the confent be not, than if there is no fuch 
limitation over 5 becaufe as it is faid, there is as full evidence 
that the teftator intended Lord Falkland fliould have the eftate, 
if Mrs. W. did not marry Lord Guildford^ as there was that 
her iflue fliould have, if flie did marry him. Now if the words 
of the fettlement fliew as plainly tliat Sir Thomas AJlon meant 
his daughters fliould not have the 2coo/. a-piecc to be raifcd 
by the fettlement, where is the difference if tlie money had 
been given away to another ? 

In 
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In the cafe of Fry and Porter^ i Mod. ^oS. Ch. Baron "^^JJ^*^^ 
Hale faith, it is urged there fliould be no relief, bccaufc Oihen. 
there is a limitation over ; but that I fhall not go upon. 
There have been many reliefs in fuch cafes, but I think none 
in this ; both parties are in equal degree to the devifor ; it 
is a voluntary fettlement; fince therefore the intent is as 
exprefs that the perfon to whom it is limited fliould have 
it, if the condition is Hot performed, as the firft fliould, if 
it be; I think that the conftiuftion fliould be made to com- 
ply with the intention of the party. 

Now In the prefent cafe the fettlcment exprefsly provides. 
That if any daughter die before flie niarry with fuch con- 
fent as aforefaid, the fum intended for her portion fliall 
ceafe, and the cftate be exonerated therefrom •, or if raifed, 
fliall be paid to fuch perfon to whom the remainder or re- 
verfion fliall belong. 

This feems to me equally flrong as if he had Hiid, it fliall 
be paid to jf. S, efpecially if it be confidcred, that the 
money doth not yet belong to the daughter ; where a legacy 
is given to another, defcazable upon marriage without con- 
fent, there it may be proper to take the money from her 
to whom it was firft given, and veil it in another, in order 
to fliew the fixed and determinate purpofc of the teftator ; 
for if it be not limited over, the mention of marriage with 
the confent of truftees, executors, or any iJtiier, looks rather 
like advice, recommendation or requcft to do fo, than any 
refolution that flie fliould lofe her legacy if flie did not; 
but where it is upon a condition precedent, the intcreft is 
not defied, and confequently cannot be taken from any iit 
•whom it never attached, and transferred to another ; for as 
the rule of tlie civil law exprefles it, Cum cojjditio extiierif^ 
tunc deberi incipiunt^ isf ifiterim delegnri tion pojfunt. There- 
fore in fuch cafes it fecms morfe proper to fay, the portion • 
fliall liot be ralfcd, or ceafe, which was indeed Sir Thmas 
AJlon\ intention, and not to give it from his heir to another \ 
this is what a Court of Equity would dire£i in a like cafe, 
9S appears by Lord Pawlefs and the other cafes mentioned, 
and argues tliat Sir Thomas AJlon meant the fame thing ; 

and 
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Harvy V. and therefore the rule, expreffto eorum qua taclte hifuntj nihil 

A«Tf>N ani T 1 • 1 -.11 1 r r 

othcft. t^ratur, I tliink not applicable to the prercnt cafe. 

A thii'd rcafbn, which influences me to this opinion, is, 
that It Is mod agreeable to the rules of equity, to dire£l the 
execution of the truft according to the intent of him who 
placed tlie truft in him ; it is faid that a truft is conftrucd 
f;ivoural}ljr ; and it is true, that it is conftrucd with as much 
advantage as may be to make good and anfwer the intent and 
dcfign of t!ie party 5 but it is conftrucd ftriclly with regard 
to the execution of the truft ; and therefore it woul4 be a 
ftraiige tliing, when the truft dire£ls the truftees to pay the 
money at the " time of the daughter's marriage with hef 
mother's confent, that the Court flioUld diredl tliem to pay 
the money before that time* 

Nothing could juftify a court of confcicncc to Atatt 
truftees to a£l fo contrary to the exprefs words and dcfigt. 
of him who intrufted tlicm, unlcfs it M'ere that the condi- 
tion of m:trrying with the confent of the mother or truftees, 
IS, as it has been fuggeftcd, an infufterablc reftraint on young 
women, wliich trncourages a vicious eoiufe of life, is a wan- 
ton excrcifc of power in a parCrit, to fubjecl his cliildren to 
tJic arbitrary cuiurovil of others in their marriage, not only of 
their mother, but of ftrangers, executors, admiiiiftratorS 
and afTigus. 

In cafe the condition was chargeable with faJi pernicious 
confequ.nccB, I fliould think i: deCrablc that the LcglflatUrc 
Ciould fuppiefi it. 

Fourthly, But it is an argun.er.t of no fmall weight in 
my opinion, that the reftraint in rbe prefent cafe, is not 
only l.iwful, but prudent and reafonahlc, and no confe- 
quence more likely to enuie from it, than the hindrance of an 
incunfivierate or imprudent marriage. 

Ey the Roi}:ari law, tlie marriage was null, if made with- 
out the father's confent, ni,'ptU cwififwtc non pojjiiritj nift cori' 

feniiant 
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fentiant omnej i id eft ^ qui coeunt^ quorumque in poteftaie funU ^Attrv. 
Dig. I, 23, tit. 2. 1. 2. OtUtri. 

Hence Grotius obferves that fome went fo far as to think 
that the father^* confent was neceflaty by the latur of nature, 
to the validity of the marriage, Zuper facultaU morali quajlio 
oritur de parentum confenfUj qtiem ad vaiidiiatem conjugH quaji 
naturaliter quidam requirunt ; but that is going too far. 

But Grotius points out the proper rule, Sedin eo falluntun 

Nam qua! adferunt argumenta^ nihil aliud probant quam officio 

JiUorum convettiens effe^ ut parentum confenfum impetrent ; quod 

plane concedimus cum temperamentOy nift manifefte iniquafit parens 

turn voluntas. Gro. de jure B. & P. 1. 2. cap. 5^ fee. 10. 

So Puffendorff\ Officium ptetaiis (sf reverentia requirit, ut (ff 
con/Ilium parentum adhibeant libefi, nee ipforum voluntati re* 
luBentur. L. 64 cap. 2. fee. I. 

By the cuflom of London^ a daughtet lofes her orphanage 
fhare of her father's perfonal eftate, if flie marries without 
his confent, unlefs he be reconciled to it before his death. 
Rcfolved in the cafe of Foden and HoavUtt^^ {a) i Vertu r^) 1 Eq. Aht* 

O- 1 , M^. pi. 12. 

And It 13 the conftant declatation of Judges of the law, 
md in Courts of Equity, that marriage with the parents* 
confent, is a piece of obedience which children owe by nature 
to their parents. 

Nor is this obfcquioufnefs lefs due to the mother than the 
father, though the authority and power of the father is 
greater. 

By the civil law the filtlier might devolve the care of his 
daughter's marriage to the mother, ft in arhitrto matris pater 
ejfe voluerity cui nuptum communis Jilia collocaretur* Dig. 1. 23^ 
tit. 2. lex. 62. 

And thofe who argue againft the nullity of the nrarriage 

by the law of nature, if made witliout the father's confent. 

Vol. 11. Z infifl: 
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HAtvYv. infift that the mother's confent ftiould be equally ncceflary 

Others. with the father's ; for in nature they fay, Una omnibus paren- 

iibtis fervanda eft reverentia* Dig. 1. 23. tit. 2. not. ad lex. 
14.' ^ 

It was on this argued, that the promife to the mother for 
her confent, and furtherance of the daughter's marriage, was 
Soprap. 739. holden a good confideration in the cafe. Mo, 857. Grejlj 
and Luther. 

And if the father may require his wife's care in the mar- 
riage of his daughter, why not a friend's, as here, if his wife 
died, or (hould marry again, whereby (he might be lefs fit 
for fuch a truft .? 

Why may not a mati confide, that his friend would take 
care to make no executor or afTignce but fuch as he could 
rely on, in cafe his next of kin (who would be his adminiftra- 
tor) was not fo proper for the truft ? 

And as to tlie fuppofition. That fuch a truftec may zQi 
out of intcrcft, or for by-ends, and fo refufe confent without 
any ground, fuch proceeding would furcly be a breach of 
truft, whicli I doubt not but this Court may find means to 
remedy, as well as in cafe cf other breaches of truft. 

But the condition in this cafe is the more rcafonablci 
fince here is a competent maintenance provided by this fettle- 
ment for the daughters till their marriage with fuch confent 
as required ; fo that they are not left dcllitute of fubfiftcnce, 
although the 2000/. defigned in lieu of that niarrin;;j'c, fliould 
not be received by them, tlicy have 7c/. per annum ^ and 
after the death or fecond marriage of their mother, 100/. 
per annum till married with confent, whicli is cqi:iv;ilcnt to 
the intcreft of that portion ; which feems defigned ratlier as 
an augmentation of their fortunes, to encourage tlicni not to 
nnrry without the motlier's confent. 

So that what is required, that they fliould marry with 
their mother's confent, is not only a hwful, but what fccn^> 
to mc a prudent and reafonable reftrauit \ and coiifcqucntly 1 

am 
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txm of opinion that the daughters are not intitled to *he Haivy v. 
20C0/. to be raifcd by this fettlement until the time of .eir Others. 
marriage with fuch confcnt. 

The fchoolmen diftinguifli between the pain of fenfe, and 
the pain of lofs ; but the Pafia dampi is but improperly called 
a penalty, and yet tliat is all the penalty in the pr'efent 
cafe. 

I proceed to confider the additional portions given by the 
will, and mud admit fome difference between them and 
thofe by the fettlement j for the portions by the will are to 
be raifed out of a perfonal eftate, and not as thofe by the 
fettlement out of land; for though a term of 500 years 
is vcfted in Mr. White and Mr. Kenrick the defendants, to 
Taife the fum of 3100/. and 1000/. by Tale or mortgage of the 
lands included in that term, yet that was intended to re- 
place thofe fums, which had been drawn out of the perfonal 
eftate, toward the purchafe of thofe lands, and when raifed 
were to be paid to his executors, and be accounted as part 
of his perfonal eftate; and then the will dircfts. That out 
of tlie money fo to be paid by the truftees to his execu- 
tors, and out of all the other monies, bonds, bills, notes, 
%£fc. there (hould be paid to fuch of his daughters unmarried, 
and unprovided for at his deceafe, 2000/. as an augmenta- 
tion of their fortunes provided for them by the faid inden- 
tures of leafe and releafe, which are taken notice of and re- 
cited in the will ; 

Sn? be paid at fuch times j and ftibjeB to fuch conditions ^ pro» 
'vifoesy limitations and agreements^ as their original portions are 
by the faid indenture fubjeSi and liable. 

Now the words of the will muft import, that this addi- 
tional 2000/. a-piece by the will muft be paid as and in like 
manner with the 2000/. a-piece by the fettlement; and 
then it is as if he had faid, I give an augmentation of 2000/. 
to each of my daughters ^ luhen flje marries with her mother's 
ionfentm 

Z 2 Or 



752 Dc Term. Pafch. 13 Geo. II. 

Ha«vy r. Or it muft import, That Sir Thomas Afton meant to give 

Oibert. 2coo/. a-piece to his daughters abfoiutely and unconditionally! 

and then tlic fubfequent words (to he paid at fuch times as the 
original portions ) arc a defignation only of the time of pay- 
ment. 

But this lad con(lru£tion cannot be put upon the will 
without great violence to the words. For firft, Thcfc 
words (to be paid at fuch times ^ fiibjeEl to-Juch conditions^ li" 
mitations and agreements as the original porthns are liable to J 
mud be reje£led as ufelefs and inHgntficant. 

Secondly, Tlie 2000/. by the will is meant as an-jiug- 
mentation of the portions by the fettlement, and therefore 
could not be intended to be paid but when the original por* 
tions were fo, which the will defigned to augment. 

Thirdly, Here is no cxprefs devife or bequeft of loooA 
to each daughter, and then a time limited for the payment, 
as in thofe cafes which have been con ftrued to give a prc- 
fcnt intereft to the legatee, though Solvendum in futuro \ as 
where 100/. is given to a child to be paid at full age, or 
Supra p. 722. with intereft at his full age. By. 59. h. in the Margin. 
6W. Orph. Leg. c. IT* fee* 1 1. 2 Vait^ 342. 2 Fern. 137. 
508. 673. 

I fiiy, admitting that the diftinftion holds in perfonal lega- 
cies, where the devife is t,o J. S.- at his full age, or to be 
paid at age, yet in thcfe cafes there is a devife, or difpofition 
of the legacy. 

But in this will (as if it was intended to avoid fuch con- 
Rru£tion) there is no gift or devife of 2000/. to his daugh- 
ters in exprcfs terms ; but a direction, that out of his mort- 
gages, bonds, money, iffc. there (liould be paid to his daugh- 
ters 200o/. at the time the original portions are payable, 
which though it may be as efleclual in point of operation or 
benefit, yet it is different in the manner of expreflion, and 
is not a dired gift to tlie legatee, which is relied on in 
* thefc 
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ihcfc cafes, as a rcafon to conftruc it a prefcnt intcreft in ^^"^"^ ^• 

* AiTOM and 

the legatee. Others. 

Fourthly, It is provided by the will, that if the daughter 
died before her original portion becomes payable, the money 
(hall not be paid to her executor or adminiftrator. 

But fuppofe the will can admit this conftru£lion, what 
will be the confequence ? Will a Court of Equity direft the 
payment of the portion prefently, when the will drrefts the 
payment at the time their original portions become payable, 
that is, at the time of the marriage with the mother's con- 
fent ? 

So that even upon this conftruftion I do not fee how tlie 
plaintiff can at prefent be intitled to thefe portions. 

But taking the will to import, that the augmentation of 
the portions dcfigned by the will (hall become due to tlie 
daughters, when they marry with the mother's confent, the 
only queftion tliat will remain is this : 

Whether when a man devifes 2000/. out of his perfonal 
eftate to his daughter upon a condition precedent, that is, 
upon her marriage with the mother's confent, it be proper 
for a Court of Equity to decree the payment of fuch portion 
on her marriage without fuch confent ? 

What one might in compadion wifii or defire is not to 
have place in a court of juflice ; which is not to make men's 
wills, but to compel the performance of them, according to 
the true intent and meaning of the teftator, as far as it can 
be collected from his words, and as far as is confiftcnt with 
the rules of law and confcience. 

Now that it was Sir Thomas JJIgh^% real intention, that his 
daughters fliould have only the maintenance of 70/. or 100/. 
per anmwij unlefs they married with the mother's confent, 
and that the 2000/. by the fettlement and 2000/. by the will 
fliould not be paid them, unlefs they did fo, feems to me 
evident upon what I have already obferved ; and when by 

Z 3 hii 
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Haetyv. his codicil he adds all other his cftatc fubjcft to his wife's 
Others. jointure (except his Chejbire cftate) to the term of looo 

years, vefted in Serjeant Chejbire for the better raiiing his 
daughters* portions ; by an indenture in 171 2. he is fo cau* 
tious, that the fame arc therein and thereby appointed to be 
raifed and paid \ which fhews that it was his fixed and per- 
manent intention. 

And though in the truft of the Chejbire eftatc limited to 
Serjeant Q^eJInrey till his fons are of twenty-five years, to 
raife maintenance for his fons till that age, he dire^is the re- 
fidue of the profits to be applied towards payment of the 
faid portions for his daughters, which is a new truft ; I fee 
not how it can be thence inferred, that the portions fliould 
be paid otherwife than before direfted. 

This being Sir Thomas Afton^s fettled intention, why fliould 
it not prevail ? 

The condition from what I have faid appears to me to be 
lawful. - 

A condition precedent to any other perfonal legacy, muft 
be performed before any intcrcil or title to the legatee can 
accrue. 

«pra p. 737, By the Civil Law (aa was before faid) a legacy given cum 

pubefcerit^ cum in familiam nupfcrit^ i^c. tiift tempus condiilove 
obtig'ity neque res periinet rieque dies legal i cedere poteft. Dig. 
1, 36. tit. 2. 1. 21, 22. 

Is there any inftance in the common law, any inftance in 
fcis Court to the contrary ? 

I have not heard any ; the only cafe which hath the fcm- 
blanee of a condition precedent, is that of Semphill £5* Ux 
vcrf. Bailey^ Pre, Ch. 562. 

^-1 But the two Judges who decreed that cafe, looked upon 

It as a loofe inconfiderate way of fpeaking ; it appeared not 
that he meant it to ftand as a condition precedent to his 

daughter 
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daughter Sarah's portion of looo/. which he meant (he Ha»vyv. 

° ^ Aston and 

fhould have at her age of twenty-one, or marriage, without Ocbcn. 
faying that fuch marriage fliould be with confent $ and to 
another daughter, the words were thrown in between the 
I coo/, given her in money, and what was fettled on her ia 
land. 

In the cafe of Creagh and Wilfony which was a psrfonal 
legacy given on a condition precedent which was not per- 
formed, and therefore not obtained in this Court. 7, Vern. Sopr* p. 746^ 
572. 



In the cafe of a limitation over, it is admitted, that a per- Supra p. 730. 
fonal legacy given on a condition not to marry without con- \o9^' *** 
fent, (hould be loft if the condition be broken. 

In tfjis cafe the rcfidue of his perfonal eftate, not by him 

before ^^:iven and bequeathed, is exprefsly given to his wife, 

which io cquivulcnt to a limitation over, if that were -necef- 

fary, ^vliere the condition is precedent and never perform- 

. ed. ( ;; 

In the cafe of Creagh and Wilfon^ there was no limitation 
' over. 

In the cafe of J[/}on and AJion, 2 Fern. 452. (a) (which («) PrecCh. 
feems to be in this very family^ the limitation over was only 2 Eq. Abr.m, 
to make good the portions of his other daughters, if any de- ^^' *' ^' ^' 
. iiciency, or other wife of his fons ; and that being a condition 
fubfequent, and thought fomewhat an hard cafe, might make 
Sir Thomas AJlon fo careful in the pre fent, to give his daugh- 



(5) The cafes of Amos v IIor?tcr, Jf feeler v. Bingham, 3 Atk. 364. 

I £q. Abr. 112. pi 9. and of Scott which was determined upon its own 

V. Tyler , 2 Bro. Cha. Rep. 431. have panicular.circumltances, declares hini- 

dettrrmined that a h^(\\xtii of the rrfidue, feif to be of opinion that an cxprefs 

' notvvirhftanding fome contradictory au- devife, that, if the legatee Ihould not 

thorities upon the fubjeft, is cquiva- perform the condition, the legacy 

lent to a llm'nation over where the con- ihould link into the rcfiJuum^ amounts 

dition is precedent and never perform- to a dcvifc over. 
<d. Lord Hankvicke in the cafe of 

Z 4 tcrs 



liAtrr«k |Qfs their portions tipon the like condition, but to ru 

Qduvt. quire, th^t it (hould be precedent to th^. paymfnt of 

them. 

Fifthly, The only rcs^fon why Courts of Equity have come 
in to allow legacies given on condition to be void if the le* 
gatees marry widiout confent, feems to be to keep up a 
conformity between the determloations^ of this and the f c-p 
i^eliaftical Courts, where fuci^ a legacy would not be do- 
r j0^ y feated though the condition fubfequent (hould be broken 
and the legatee marry without confent. 

sP.'Wmt^M. ®^^ fuppQfc the qufiftipn in this cafe was in the Eccicfi- 

mV» aftical Courts; a pecuniary legacy is given to be paid 

to a daughter when (he marries with het mother's coo- 

fent, will the Eccleiiaftical Court decree it before fudi 

inarriagc? ' 

. .^ The'diffcrence Sw//»*ttrw4//. fee. 17. /. 311. takes, 11 

SwinV. 4 part. . t r j. j j^ ^ , » . 

<H.6.'p.^57. whf^rc a legacy is given at a certain time, and where to be 

.paid at a. time uncertain-} for fo he fays it is lawful fof the 
teftator to do; in the firft cafe he faith, the legatee, or if 

;he .die,, his e^^ccu^or. may demand, and recover the legacy 
after the time is pad, unlefs the meaning of the teftator be 
contrary, or it be a perfonal fervice which cannot be tranf- 

•xnitted; but if the legacy be given after an uncertain time, 
the legatee dying in the mean time, his executor or admiiii- 

•ftrator cannot demand it, but is utterly exclqdcd ; as if a 
man gives 100/. when his daughter {hall be married, if the 
legatee dies before the marriage of the tcftator*s daughter, the 
legacy is utterly extinguiihed ; fo if looA is given when' his 
' (on (hall die, though it be certain that he will die, yet if the 

Jcgatee die before his fon's death takes place, the legacy is 
e!Xtingui(hcd in the fame manner as if it had been conditional. 
And the principal caufc why a legacy given after anothc/s 
death is reputed to be conditional, he faith, is becaufe it ii 
|iot only uncertain when he will die, but whether he will die 
befprp the legatary, and confc^ucntly ^c iptentioft of the^ tcf- 
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tator fccms to he, that the legacy (hould not be tranfmifli- Haivt v, 
Ue. (6) Ockcit. 

And he faith that it is not material, whether the uncer- 
tainty be joined to the fubftaoce of the bequ^fl, or to the exe- 
cution of it, for in both cafes the legacy is reputed condition* 
al; as if I give A. 100/- when my daughter (hall marry, or 
to be t>aid when my daughter marries, for if A, die before 
Iier marriage, in either cafe the executor cannot demand it. 

This is agteeable to what Lord King faith, in the cafe of 
Xktei and Fettiplace, 2 Vem. 416^ 

The intent of the teftator is the predominant rule to be C 757 1 
pbfervcd. Swhii. p« 3 1 ;• 

In all forts of legacies, two effe£l$ of right of the legatee pomitLib.!. 
are neceflary to be confidered. jjt. ». iec j. 

Firft, That which makes him mafter of the thing, who< 
ther he may demand it, or not, as yet. 

Secondly, That which puts him in a condition to demand 
it : Of the firft it is faid, the time is come when the le- 
gacy veils and becomes due ^ of the fecond, the time is coma 
when he may demand it. 

If a legacy is pure without terms, it is due and pi^y be 
demanded at the death of the teftator $ if a term is pre- 
fcribed, it is due at the death of the teftator, and may be 
demanded when the day or term of payment comes ; if. a 
condition is added, both effe£h take place when the concU- 
tion is performed, Dom, /. 4. ///. 2. fee. 9, Pan 7. 



(6) The following arc the words " tus eft, cum ita fcnbitar : ULtres^ 

of the Roman law upon this fubje^^ ^^^ meus cum morUtuTf dtcem dato\ naai 

^ Lcgacis, quae rclinquuntur, aut dies '^ diem incertum mors habet ejus, eC 

^invtitus, aut conditio adfcribitur : *Mdeo, fi legatarias ante dece^rit, ad 

** aut, li nihil horum fadlum fit* prae- ^'hasredem ejus legatnm nq^ tranfit a 

^ fentia funt. Cum dies certus ad- ^ qtiia non ceiflit dies vjvo ecs qnamvis 

^ fcriptus e(l» quamvis dies non venerit, '^ certum fueric moriturum hxredeiD.'* 

^* folvi tamen pofTunt; quia certum Dig. Lib. 35. tit^' !• lex. iw 
^ fft ea def^ita iri. Dies autem incer- 

If 
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Ha»vt v. If the right is vcftcd, he tranfmits it ; if the time is not 

Aston an4 i i i 

Oihcri. come when the legacy was due, he does not tranunit it. 

Donu Lib. 4* ///• l.fec* 9. Farm 8. 

Legacies left to an uncertain time are conditional. The 
term of an uncertain day implies a condition. DomaU Lib, 
4. ///. 2. fee. 9. Par. I J. 

The Lords Chief Jufticcs Sir William Lee and Sir Join 
WilleSj who aflifted the Lord Chancellor Hardivicke upon this 
appeal) being of the fame opinion, his Lordfhip was pleafed 
to concur ; and thereupon the decree of his Honour the 
Alafter of the Rolls was reverfcd. 
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CONTAINED IN THE TWO VOLUMES. 
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Abatement. 

avowant in replevin may 
abate his own avowry for part 
of the rent diftrained for ^ore, but 
not after judgment. Richards v. 
Corneford Page 42, 

. Plaintiff in replevin (hall not pay 
cods when the writ abates. Smith v. 
Walgra^e 122 

. Cfpit in alio loco is to be confidered 
as a plea in bar» and not in abatement. 
J^id, in note il^iJ. 

. A plea in abatement fhall not be 
avoided by another original. James v. 
MatthetAfs 157 

. Where a defendant pleaded in abace- 
ment, and the plaintiff by his repli- 
cation concluded with praying judg- 
ment and damages, it was adjudged a 
difcontinuance. Bodmyn v. Child 189 

. A defendant in replevin may plead 
property either in bar or in abate- 
ment. Loijeday v. Mitcbel 247 

• A plea in abatement was holder bad 
and repugnant^ where it i^iys that 



there arc two perfons in com, Devon. 

of the fame name, without diftinc- 

• tion. Huffey v. Hujfiy Page 260 

8. If a caufe in an inferior court be al- 
ledged infra jurifji^lion* cur* though 
it be out of the jurifdidtion, if the de- 
fendant does not plead to the jurif<» 
didion, he (hall not afterwards have a 
prohibition. Marriott v. S.juiv 278 

9. M'fnomer is iinproper for a viemur- 
rer, and ought to b? pleaded in abate- 
ment. Cornjh v. "frefey 541 

10. A mifnomer miilV be pleaded in 
proper perfon, and not by attorney. 
Ibid, in Note ibid, 

1 1 . Where the caufe of aflion arofe out 
of the jurifjidlion of the court, thp 
defendant in the inferior court ought 
to plead it ; and if he does not, the 
affair of the jurifdidion is over, and 
he ihall not take advantage of it in' 
any collateral adion againll the plain- 
tiff, or the officer who executes the 
proccfs. Moravia v. ^/o/^-, in Note 2 

576 

la. la 
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12. In a plea of difability of the plain- 
aS, that he was a rccufant convidl, 
that he did not take the oaths at the 
quarter feflions ; it is not enough to 
fay // bo€ parat* ift *verijicare, unlefs 
lie adds per Record* Moore v. ■ 

Page 307 

1 3. When outlawry is pleaded in abate- 
ment, it mull be pleaded fub pedejt- 
giUi, Ibid. ibid, 

14. So muil excommunication* Ibid. 

ibid. 

15. A plea in abatement that the de- 
fendant was a Mercer, and no Gentle- 
man, as named in the writ, was holden 
good. RitbinfM \. Mtad 371 



9ccevtance* 9ccepto^ 

1. The acceptor of a bill of exchange 
drawn upon him for a debt exceeding 
100/. incurred at play, may plead 
the ftat. 16 Car. 2. c. 7. Hufey v. 
Jaeob 5 

2. An acceptance to pay a bill of ex- 
change according to the tenor made after 
tlie time appointed for its payment, is 
a general acceptance to pay upon de- 
mand. Gregory y, JValcup 75 j 

3. An acceptance after the time of pay- 1 
* ment elapfed is good. Ibid, -jG | 

4. A ftrangcr may accept a bill for the | 
honour of the drawer, and by fuch j 
acceptance becomes liable. Ibid, 

ibid. 

Account. 

|. Where tenant in common declares 
againft another as receiver, it ought 
to be ihewn by whofe hands he re- 
ceives, otherwife he ought to be 
charged as bailiff. PFalier v. Holyday. 

272 

^. Where a perfon is charged as bailiff, 
^e cannot plead that at another time 
he was charged as receiver. Ibid, in 
Note 2. ibid, j 

3. An account was diredled for all mo- ( 
nies received on the fale of ftock 
pledged, notwithftanding the day of i 
redemption was part \ it not appear- i 



ing that the defendant had fuffident 
ilock at the day. Harrifm v. Hart 

Page 393 

1. Are a fmall tithe. fTaUis v. Pain 

640 

2. It is necefTary that they fhould be ga- 
thered and fold, for if they drop of 
themfelves from the trees in the fea- 
fon^ and the owner's cattle eat them, 
in that cafe no tithe ihall be paid of 
them. Ibid, in Note a ibid. 

1 . In an action againft a ftranger, plain- 
tiff need not (hew title in himVelf. 
Otherwife where an owner of the foil 
is defendant. Stroud v. Bin. 7 

2. Lies for negligently keeping fire in 
defendant's clofe, by which plaintiff 
was damaged. Tnrbei-viile v. Stamp 

3. An aftion lies not for a general nui- 
fance, where a particular damage to 
the plaintiff is not laid, luc/on r. 
Moor 58 

4. An adlion lies againd the members of 
a corporation by their private names 
for a falfe return to a Mnndamus by 
their corporate name. King v. Rip- 
pon 86 

5. An aftion lieth againft a farrier for 
refufing 10 fhoe a horfe. Lane v. Cot- 
ton 106 

6. A writ of covenant for a fine is a 
real a<^ion. Hunts. Bourne 124 

7. If a creditor defires his debtor to pay 
part of the debt to a third perfon to 
whom the creditor is indebted, and 
indorfe it on a note from him to his 
creditor, if the debtor makes the in- 
dorfement, but refufes to pay the mo- 
ney, the third perfon may recover it 
from him in an a^ion for money had 
and received. W^ardv. Evans 158 

8. Ad adion on the cafe does not lie for 
a malicious (mt, pcndenti Ute 190 

9. An adion lies for knowingly fuing in 
a court where there is no jurifdidion 
of the caufe. Ibid. ibid. 

10. And 
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to. And alfo for fuing in a proper court, 
but proceeding there vexatioufly. 
Ibid, Page 190. 

11. An aflion will lie for fuch exceilive 
damages being ailed ged, that the de- 
fendant could not put in bail. UU, 

12. Does not lie for a fuit brought 
without caufe. JbiJ, ibid, 

13. An adlion may be maintained where 
the Scieus is alledged of a fad which 
may be proved. But where the Sciifis 
goes to a ^hing which lies folely in 
the bread of the party, if the a£lion is 
not otherwife maintainable, lYitScieits 
will not maintain it. Ibid. 192 

14. Where money is paid under a void 
authority, an aftion will lie to recover 
it. Attorney General v. Perry 488 

15. Where money is paid on a miilakcn 
account, or by means of a deceit, an 
adtion will alfo lie. Ibid, ibid. 



3T)mfnt(tration. 9t^miniftrato^ 

I. Grant of it when well pleaded. 
Truelock v. 1 7 

z. If letters of adminiftraiion are loll, 
new letters may be granted after an 
adlion brought. Bartcn v. Fuller 

ibid. 

3. Judgment againd an adminidrator by 
confefiion or defsiuk pendente lite is an 
admiilion of afTets, and he is edopped 
to fay the contrary on a devajla-vit re- 
turned. Rock V. Lay ton 87 

4. A Mandamus does not He to the fpi- 
ritual court after adminidration grant- 
ed. Blackborough v. Davis 96 

5. Adminidration granted to an im- 
proper perfon is not void, but voida- 
ble. Ibid. ibid. 

6. Adminidration tlurante minore <ctate 
of one intitlcd 10 the adminidration, 
doth not determine until the infant 
hath attained the age of twenty- one. 
Freke v. Tfjcmns 1 10 

7. Adminidration granted during the 
minority of an executor, ccafes upon 
his attaining the age of feventcen. 
Ibid. 112 



^, The difference between an admini- 
dration repealed upon a citation, or 
upon an appeal. Aton, Page 151 

9. If a plea be to an adlion brought by 
one as adminidrator, that j1, made 
an executor, the defendant ought to 
traverfe that J. died intedate. Lon- 
don V. Beffingbam i j6 

10. Where a man has b^na mtabilia ia 
feveral peculiars, adminidration mud 
be granted by the archbidiop. Fed^ 
ling V. IPbiJion 202 

11. An adminidrator was permitted, 
after a regular judgment was ietafide 
upon payment of cods, to plead plem 
adminifiravit generally, which was 
looked upon as the general idue. 
Leaver v. H'itcher^ in Note 561 



9t^mtfliott. 

I. Where perfons have a right to their 
freedom, the tortious refufal of the 
mayor does not make their votes roid, 
for admidion u but a ceremony. Aufm 
tin V. OJborn 243 



9t^t)ol])fon. 

I. A grant of a manor, with all advow- 
fons, &c. thereunto belonguig, will 
not extend to aiv advowfon fevered ia 
antient times, though it was appen- 
dant to the manor 300 years ago. 
King v. Durham (Bijbop of) 36 1 



9stcementii. , 

I , An agreement which might have bcca 
performed within a year after the 
making of it, is not within the da- 
tuteof frauds, though it diould not be 
performed until the year is expired. 
Anon. '50 

Silcaation. 

!• An allegation in an adion for words, 
that prud, yana adtufic ct ibidem collo- 
quium 



n6r 
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quimm havens cum ftrio quir*t is Aiffi- 
cient, for the adtunc refers to the 
whole claufe. Ufton v. F'tnfold 

Page 267 



9menT)ment* 

f . That procefs which has not the roll 
for warranting the amendment, can- 
not be amended. Juxon v. Najlory 
in note 60 

z. Where amendment (hall be allowed. 
Ihtii, ibid. 

3. A Ft. Fa. bearing telle on a day out 
of term cannot be amended. Ibid. 

ibid. 

4. A miftakc of the plaintiff's name in- 
ilead of the defendant's is amendable 
after verdi»fl without defence. Jbra- 
bat V. Bunn 250 

5. A Ventre was tefted after the return 
of the writ, and it was holden amend- 
able. Philips V. Smith 282 

6. So if a Venire be tefted the day be- 
fore iffuc joined or plea pleaded, it 
ihall be amended, for the roll is the 
warrant for it. Ibid. ibid. 

7. So if the telle be the fame day with 
the return. Ibid. Hid. 

8. So if the telle be upon a dies mnjuri- 
diCuSf as upon a Sunday. Ibid. Hid. 

Q. So if it be leflcd out of term. Ibid. 

ibid. 

10. So where the return of the Venire 
was not made purfuant to the award 
on the roll, it was amended. Ibid. 

ibid. 

11. A Diflringa^ was allowed to be 
amended, where the word Vic' was 
omitted. Ih:d. 284 

12. There is no difTcrence between ci- 
vil and penal adlions as to amend- 
ments at common law. ILiJ. in note 

ibid. 

13. Where continuances are omitted, 
it is but the fault of the clerk, and 
they may be entered at any time be- 
fore judgment. Ibid, 285 

14. Continuances are always amendable 
of courfe in the King's Bench. Ibid. 

ibid. 

15. If the adion be laid in one county 
and the Fcnue in another, it is a Jeo- 



fail^ and helped by the flat. 4 Ann. 
f. 16. Hoives V. Hajlenjoood Page 5^5 

16. Where the name of the de^ndant 
is made ufe of in the declaration by 
miftake, inftead of the plaintiff's, it 
(hall be helped after a verdidL Black- 
lock V. Mariner 557 

17. The miflake of the name of a third 
perfon is not amendable » though a 
mifnomer of the plaintiff or defendant 
is. Harvey v. Stokes 566 

18. Vijcomiti Lend'* pracipimus tili, in- 
llead of Vicecomitibus Land* prtrcifi- 
mui vpbif, was holden amendable af- 
ter verdid. j4non. 580 

19. The plaintiff in the record of Ni/ 
Prius, omitted the words, Et prad* 
quer* /eilicct; but it was holden 
amendable by the original record. 
Walker v. Lefier 376 

20. A miftake in a recovery, wheiieby 
two of the vills were omitted, was 
allowed to be amended by the deed 
which had the ufes. Dean v. Coward 

386 

21. A Scire Facias upon a recognifance 
again (I the bail recited the record to 
be in hdc parte, inftead of in ea parte, 
and it was holdeu immaterial. Piper 
V. Thomp/on 418 



Amerciament. 

I . If a tenant be amerced in the manor 
court, and die before it be levied, 
the amerciament is lofl. Att. Gen, v. 
JVhite 435 

%nt\tnt JDcmefnc. Vide jFtnefi. 



9ppeai. 

I. Where the Court quafhes all pro- 
ceedings on a writ of appeal for m urdcr, 
the appellant may be admitted to pro- 
fecute his appeal by bill againft the 
appellee in cuJlod\ Mar*. Rcezes \\ 
Tr indie 257 

3ftbitration. Vide ?5toart. 
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9mS« 

I . privilege from arrcft ihall not extend 
CO a perfon who attends his own 
caufe after his departure from fVffl- 
minfler* Harri/on v. Hart Page 4 1 1 



I. A bill of revivor lies not by an 
afligncc. Harri/on v. Ridley 589 



9flittmpQt* 

1. Aflumpfit to deliver oatmeal on 
board a veflel (to be brought by the 
plainrifF), on or before the i8ih of 
January ; breach that he did not de- 
liver upon the i8th is good after ver- 
dict. Harman v. Ondt.i 89 

2. It is fofficient to maintain an ajfump- 
Jit if the confideration was a benefit 

to the defendant, or a prejudice to 
the plaintiff. Thorpe v. Thorpe 98 

3. The releafe of an equity of redemp- 
tion is a good confideration for an 
ajfumpjtt. Ibid. 99 

4. Where the doing of a thing will be a 
good confideration, the promise to do 
it is alfo good. Ibid. ibid, 

5. AJJiimpJit lies not upon mere commu- 
nication. Cartlich v. Ejles 560^ 



9ttatnT)er. 

I. A perfon reftored after an attainder 
for high treafon, fhall have the fame 
equitable intcreft in every part of his 
eilate, as he had before the attainder. 
Clanrickard w, Bourk z^j 



J, A copyholder may make furrcnder 
in Court by attorney. Parker v. 
Keck 85 

%. If an attorney fues by original he 
waives his privilege. ^ PcuUon v, God- 
dmrd 143 



3. The following words, 1 never foried 
any tnai^s bAnd^ but you are a forging 
rogue J when fpoken of an attorney 
held aftioBable. jfnon. Page 26 z 

4. The Court refufed to order an ac- 
count in equity for an attorney's bill 
taxed by a Prothonctary of the Com- 
mon Pleas. OJbaldif.on v. Crofs. 612 



9t)crment. 

1. Where a verdift hath found words 
fpoken of the plaintiff, as brother of 
the defendant, it is fufficient, though 
there was no averment in the decla- 
ration that he was his brother. Ca/Ie 
v. Bai/ey 528 

2. Where words are fpoken in Latin, 
there muft be an averment that the 
by-ftanders under dood the language, 
fo if fpoken in frelcb. Ibid, 5 29 

3. And an averment that the hearers 
underilood Linguam Romanam, is not 
fufiicient where the words were Latin, 
for that alfo imports Italian. Ibid, ia 
note ibid. 



1. Avoidances before conviflion arc as 
much within the ftat. 3 Jac, i. cap. 
5. as avoidances after, and are equally 
within the remedies provided by that 
adl. Fitzherbert Y , Reeves 169 

2. If a patron dies after his church be- 
comes void, and before he hath pre- 
fented, the avoidance is a chattel, 
and goes to his executor. Ibid. 176 



X. An avowant in replevin may abate 
his own avowry for part of the rent 
diftrained for be/ore, but not after 
judgment. Richards v. Corneford 42 

2. A man who diftrains for one caufe 
may avow the taking for another. 
Gfoenvelt v. Burtveii 78 

3. When the defendant in replevin 
makes conu^lncc, or avows that the 

. property is in himielfj it feems to be 

fafficka( 
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fttfficient without a traverfe. Lo^i- 
day V. JUTitchill Page 247 

i|.. If a defendant avows, where he 
ought to make conufance« it is but 
fbnn* Marritt v. Shaw 276 



1. A claufe in the condition of an arbi- 
tration bond that the obligor will 
con fen t to have the fubmiffion made 
a rule of Court, determined to be a 
confent for that purpofe. Bailj v. 
Cbeefily 114 

2. The Court cannot receive any com- 
plaint to fet aAde an award, until 
the fubmiffion is made a rule of 
Court; and a confent in the fub- 
miffion bond, to make the award a 
rule of Court, inilead of the fub- 
mijkn will not warrant their inter- 
poiing. Ibid, in note ibid^ 

3. Where a fubmiffion is pleaded, and 
. no place ihewn, it is bad. Barker v. 

Palmer J41 

4. When one undertakes to fubmit to 
an award for another, he (hall he 
bound by it. Shelf w. Daily. I S3 

5. If a perfon fubmits to an award on 
the behalf of a ftranger, his bond 
fhall be forfeit, if the ilrangcr does 
not do, what the award requires him 
to do. Ibid. 1^4 

6. An ad^ion of debt lieth not againd an 
executor upon an a«\'ard made upon a 
fubmiffion by the teilator to a refer- 
ence, though the award was in wri- 
ting. J^tt. Gen, v. If^hite 435 

7. A fubmiffion of all matters in differ- 
ence, imports all matters which either 
party had jointly or fevcraliy againft 
each other. Atheljion v. Moon 547 

S. An award was hoiden good notwith- 
ftanding fome objed^iions in point of 
form. Thomlirt/on V . Arrijl'in 328 

9. An award to pay cofts to be taxed by 
the prochonotary was hoiden good. 
Ibid. 329 

10. An award to pay cofts of fuit in an 
inferior court is void. Ibid, ibid, 

11. An award to pay cofts in fuch a 
fuit is fufficient. Ibid. 330 



12. In a parol award;' the vefy wor6 

need not be expreffisd, the effe£^ and 

fubftance of them are fufficient. Rid. 

Page 330 

1. QPECIAL bail need not be given 
1^ in an information or afiion fd 

tarn ou a penal ftatute, unlefs it is 
for an offence in the exportation of 
wool. Pre/grave v. — 75 

2. Where the plaintiff hath been non- 
fuiied for a defed in the declaration, 
the defendant fhall be admitted to 
common bail upon a neyr adioa 
brought, ^tutrt, Alwutmzjot v* Dam* 
lack p4 

3. A fheriff cannot take a bail-bond 
upon an attachment for a contempt. 
Field V. PT^fkhimfi 264 

4. A (heriff miy take bail upon an at- 
tachment of privilege, attachment 
upon a prohibition, and attachment 
in procefs upon a penal ftatute. Ibid, 

ibid. 

5. Bail (hall be giren in an adion of 
debt on a judgment, notwithftanding 
a writ of error, if there is no bail in 
the original, adbion ; other wife not. 
Way man v. H'ayman 556 

6. Bail is not requifite upon bringing a 
writ of error, upon a judgment in an 
adlion of debt founded upon a prior 
judgment, becaufe it is a cafus emijjui 
out of the ftat. 3 Jac. 1 . c . 8. which 
is to be taken literally ^ and not ex- 
tended by conftrudion. Ibid, in note 

itid. 

1. Where there are two warrants, the 
one lawful and the other unlawful, 
and the party is taken upon the ille- 
gal one, the bailiff may juiHry hiiD' 
jelf by the authority of the legal 
warrant, and to traverfe it is iil. 
Green ve it v. Burijuell 7S 

2. Where tenant in common dedarrs 
againft another as receiver, it ought 
to be ihetva by whofe h«tnd» he re- 
ceives 
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cclves, otherwife he ought to be charg- 
ed as bailiff. IValktr v. Holyduy 

Page Z'jz 

3. The difference fubfifling between bai- 
liff and receiver. Ibid, in note 2 ihi.L 

4. Where a bailiff is charged ii\tt&\>j 
with a tort, it ought to be fhevvn that 
he is bailiff of a liberty which has the 
return of writs ; but otherwife it is 
fufHcient to (hew generally, that he 
is fuch a perfon who has authority to 
take bail. Keldw. Harding 378 



bailment. 

1. Its different divifions. Coggs v, Bar- 
nard 133 

2. If a man who is not a common car- 
rier, and who \i not to receive a pne- 
mium, undertakes to carry goods 
fafei), he is anfwcrable for any da- 
mage they may fullain through his 
negle£t or default. Ibid. ibid. 



^anUtupt. 

1. Where a flatute authorifes a certain 
proportion of a man's creditors to 
enter into a compo/irion with him, 
and declares that fuch a compofition 
being entered into for the equal be- 
nefit of all his creditors fhall bind 
all ; a compofition to take a certain 
fum in the pound for the debts due 
to fuch of the creditors who fhould 
fign it, is a compofition within the 
llatute for the benefit of all the cre- 
ditors, and all will be entitled to it. 
Ftltham yj . Cud^vorth 112 

2. In an action againlt a bankrupt for a 
debt due before he became a bank- 
rupt, he may plead that the caufe of 
adtion accrued before his bankruptcy; 
but he muft plead it <vigoie Jtatuti, 
Fy/on V. — 205 



ICaron anli iPeme* 

1. A Scirt Facias was brought by baron 
and feme upon a iudpment recovered 



by the feme, while fole, and after ex- 
ecution awarded the hufband dies, a 
right is attached in the wife. Ano7i, 

Page 31 

2. If the hufband had furvived, he 
would have had the benefit of the 
judgment. Ibid, 32 

3. A bond given by an obligor, who 
afterwards marries the obligee, the 
condition of which cannot be broken 
during coverture, is not extinguilhed 
by fuch intermarriage. Gage v. Jdm 

66 

4. Where a right or duty may by pofS- 
bility accrue to the wife during co- 
verture, the baron may rcleafc it. 
Ibid. 69 

5. If J, has a term in light of his wife, 
and purchafes the reverfion, it is- no 
extinguiihment becaufe he poHelTes 
them in different rights. Gagt v. 
Jc9on ibid* 

6. Where Baron and Feme are tenants 
in tail to them and the heirs of their 
bodies, and the baron levies a fine 
and dies, the ellate revives as to the 

. wife, who fhall be tenant in tail, 
and then ccafes as to the iffue, who 
fhall be barred by the father's line. 
^lornby v. Fleet 'wood 217 

7. Whether hufband feifed jointly with 
his wife, can without her make a 
good tenant to the Precipe. Goodtith 
v. Bradburne 564 

8. In cafe an hufband dies before a le- 
gacy becomes payable to his wife, it 
is in the nature of a Chofi in a^ion, 
which will furvivc to the wife. Bro^ 
tberow v. Hood 725 

9. If the hufband had had a decree for 
the legacy, and had died before he 
received it, it would have gone to the 
wife. Ibid, in note ibid. 



ISallatd. 

I . Where a baflard is fald to be the fon 
of no one, it is intended in civil re^ 
fpecU only, and where there is no in- 
heritance. Haines v. J^reys 3 
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JDotcs. 

1. The indorfer by fuperfcribing makes 
in cffedt a new bill of exchange. 
Hujfey V. Jacob in note Page 5 

2. The acceptor of a bill drawn upon 
hini for a debt exceeding 100/. in- 
curred at play may plead the flat. 
16 Car. 2. r, 7. Ibid, ibid. 

3. All fecurities given by a third per- 
fon for money loft at play are equally 
void with thofe given by the party 
himfclf. Ibid. ibid. 

4. Otherwife where a fecurity is given 
by the lofer to a bond fide creditor of 
the winner. Sjh^re, Ibid. ibid. 

5. A drawer of a bill of exchange, 
though given without a confideration, 
ihall not be relieved again (I a third 
perfon to whom it was afligned for an 
honell debt, j^non. 43 

6. If a man has a bill payable to him or 
bearer> and delivers it over for money 
received without indorfing it, it is a 
plain fale of the bill^ and he who 
fells it does not become a new fecu- 
rity ; but if he had indorfed it, he 
had become a new fecurity and had 
been liable upon the indorferncnt. 
Bank of England \. Ntnxjman in note 

57 

7» An acceptance to pay a bill of ex- 
change according to the tenor made 
after the time appointed for its pay- 
ment, is a general acceptance to pay 
upon demand. Gre^^ory \ . irakup 75 

8. An acceptance after the time of pay- 
ment elapfed is good. Ibid. 76 

n. A llranger may accept a bill for the 
honour of the drawer, and by fuch 
acceptance becomes liable. Ibid. ibid. 

ic. A bi 1 payable to the order of any 
one, ihall be paid to him or his 
order. Ibid, ibid, 

11, In an adipn on a prom i/Tory note 
againlt the drawer, the plainiilf need 
not alicdge notice to the defendant of 
the indorJemcnt. Skip v. Hook 563 

12. Ill an adion on a promiflbry note 
againii the indorfpr, there ought to 
be evidence of a demand upon the 



drawer; but that is a fa6l to be left 
to a jury. Far do, v, FJhv Page 579 

13. To entitle the indorfcc of an inland 
bill of exchange to bring an action 
againfl the indorfer, upon failure of 
payment of the drawer, it is not ne- 
ceiTary to make any demand of, or 
enquiry after the firft drarxer. Ibid. 
in note 5?o 

14. Analogy pointed out between pro- 
mifTory notes, and inland bills of ex- 
change. Ibid., in note ibid, 

15. An original hill payable to one and 
his order, is aflignablc afterwards 10 
whomfoever it is indorfed, though 
the words or his order be omitted. 
More V. Manning } 1 1 

16. Ihe mere omiffion of words to give 
^ power of transfer, will not make 
an indorfement rellridlivc. Ibid, ia 
note 312 

IBoatH. 

I . A charge for board is not to be de- 
duced out of money due, unlefs it 
was fo agreed upon. Hungmte v. 
Fotbergil 613 

ISonl)* 

1. Bond fordrputy to pay half the pro- 
fits of an otiice being within the ftat. 
^ ^ 6 Eiihv. 6. c. 16. to the princi- 
pal, iinJ to retain the other half to 
himfelf is good. Otherwife had it 
been for a iura certain. Cui/:/ord v. 
Cardonell I 

2. A bond given by an obligor who af- 
terwards marries the cbligcc, the con- 
dition of which cannot be brckea 
during coverture, is nor cxtinguilh- 
ed by fuch intermarriape. Gage v. 

3. A debt upon br>nd and a debt due 
for rent upon a Icafe are equal in de- 
gree. Uid. ibid. 

4. In an adion upon a joint obligation 
it mud appear that all CvtcuteJ it, 
otherwife it is bad. Fitz^irald v. 

5. Where two are jointly and feverally 
bound in a bond, a rclcafe to ihc 

one 
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one difcharges the other. Ibid, in 
note Pa?^f 139 

. Trover lies for a bond. Pickering v. 
AppUhy . . 355 

. In a defeazance to a bond, it is not 
neceflary to recite the bond. Tnvet 
V. Angus 568 



. A By-Law to reftrain perfons from 
cxercifing a trade, not being free of 
a borough, was holden void. Pany 
V. Berry 269 



Carrier. 

1. A Coachman is not liable for the 
J\ lofs of goods for the carriage 

of which he is net paid. Otherwife 
i^ he is paid. Vpjhare v, Aidce 24 

2. May refufe to receive goods before 
he is ready to fet out. Lane v. Cotton 

3. An a6lion lay againd a carrier be- 
fore the flatute of IVinton, Ibid. ibid. 



Certfo;art. 

1 . A Crrtiorari lies to remove an order 
of juftices of the peace upon a pri- 
vate Aft of Parliament. King v. 

86 

1. In what refpedl the knowledge of it is 
u fef ul in connexion with the Englijb 
Law. Harvey v. Afton 734 

2. Its doArine refpedUng marriage, and 
conditions precedent and fubfequent. 
Ibid. 735 

Clothier. 

I. Is within the flat, i^ ^d ^W. ^ M, 
r. 23. and comprehended under the 
words inferior iraJefman* Bennet v. 
Tbalbois 26 



Clot^er. 

I. Clover feed is a fmall tithe, and as 
fuch due to the Vicar, ff^'allis v. Pain 

Page 6^3 

Co^fcti. 

I. A codicil figncd and publilhed in the 
prefence of three witnefTes, was hol- 
den a republication of a will, and that 
both made but one will- Acheily v. 

, Vernm 3^' 

Commfflioner. 

I . A term for years was determined to 
be a qualification for a commiffioner 
of the land-tax. Saundtn v. Struens 

270 

Cottiinon* 

I. Right of common of pafture and 
common of turbary will not hinder 
the lord's improvement by inclofure, 
if he leaves fufficient common for the 
tenants of ihf manor. Fanvcet «i/. 
Strickland 578 

CompoSttott. nJe Cit^s. 



Contrition. 

, There muft be a particular a6l (hewn 
by which the plaintiff is interrupted, 
oiherwife the breach of a condition 
for quiet enjoyment is not well affign- 
ed, Anen, 228 

. Whether words in the condition 
which are repugnant to the plain in- 
tent of the parties (hall be rcjefted. 
Prideaux v. Roberts 2 3 1 

. The non- performance of a condition 
though in its nature fubfequent. is 
fufficient to bar the plaintiff's title to 
whatever he claimed upon fuch con- 
dition. Acherley V, Ternon 51 3 

. Performance muft be (hewn of a con- 
dition precedent, or nothing vefts. 
Ibid. 516 

A a 2 5. Whe. 
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-. Whether a condition be precedent or 
fubfequent mull be colle^ed from the 
intent of the teftator, to be collet^^ed 
from the words of the will. Ihid. 

Page 5 1 7 

6. A condition precedent, <z;;s:. mar- 
riage with the con fen t of the mother 
or others, annexed to a portion or 
legacy, is not to be difpenfcd with in 
a court of equity, though in the cafe 
of daughters' fortunes. Harvy v. 
JJion 726 

7. Where a portion is given in confi- 
deration that a daughter fhould never 
marry, the condition is void. Ib'uL 

729 

8. Where a legacy is given on confider- 
ation that the legatee (hould not 
marry without confent, and there is 
no devife over, the condition is void. 
Ibid. ibid. 

9. The ecclefiaftical court makes no dif- 
ference whether there is a devife over 
or/noty but in both cafes holds the 
condition void. Ibid. 730 

10. Where a condition precedent copu- 
lative pervades an ellate or trull, the 
whole muft be performed before the 
cftate or truil can arife. Hid. 732 



ConCtniSion. 

I. It is a general rule in con(lru6lion, 
that, where re ibidive words arc found 
at the end of the lad fentcnce, which 
are properly applicable to the feveral 
fentences preceding, they (hall extend 
to the whole. Scott v. Schaiurtx, 684 



Conttnttancc. 

1. \i there be no continuances entered, 
you may enter the judgment as at the 
day in bank; but if continuances are 
entered, then you car not go back, but 
mull enter the judgment at the time 
of the conlinuanees. BlacluU v. Heal, 
inNj-e 13 

2. Where continuances are omitted, it is 
but the fault of the clerk, aad they 



may be entered at any time before 
judgment. Philips v. Smith Page 285 

3. Continuances are always amendable 
of courfe in the King's Bench. Ibid, 

ibid, 

4. The difference of the practice of xhc 
Common Pleas in this refpedt. Ibid. 

Contraft0» 

1. A con trad performable as well be- 
fore as after a day mentioned in the 
flatute 8 & 9 Will. 3. c. 32. at the 
cledtion of the party, is not within 
that a6l of parliament, jlnon, 49 

2. Defendant being indebted to the 
plaintiff in the fum of 7000/. and 
plaintiff being indebted to defendant 
in 500/. it was agiced between them 
that in confideration that the plaintiff" 
would forbear and give day of pay- 
ment for the 7000/. for fix months 
following, defendant would give a re- 
ceipt and difcharge for the 500 /. Th« 
court determined that it was not an 
ufurious contract. Grant v. Gordon 

3. In a contrail for flock, it muft ap- 
pear by the regilter itleif to vvhofe ufc 
the coniracl wab made. Rogers v. //'//• 

/:/; 365 



Coiibc^aiice. 

1. Conveyance cannot operate byway 
of covenant to lland ieifed, where th« 
intent of the party who conveys ap- 
pears to be conuary co fuch a con- 
llruAion. Danv v. ^^eniborou^h 2 it 

2. A voluntary conveyance is bad in a 
Court of Equity, againil bond debts 
con traded aft er wards . Ainand v. J< j , ey 

3. Conveyances by way of ufe fhali be 
conflrucd according to the mteniiwn of 
the parties, and fiiall not be confined 
to the Ikicl rules of conveyances at 
common law. M'lkjpiece v. FLiche*- 

459 
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1. In a convi6\ion on the ftat. 43 Eliz. 
c. 7. for cutting down trees, the num- 
ber and quantity of the trees ought to 
be exprcfsly mentioned, ^een v. Luv' 
nahy Page 131 

2. A convii5lion fupn pramijfis for three 
penalties cf five pounds each, for 
killing three hares, where it appears 
that it was done at the fame time, is 
bad : for the ftatute does not give five 
pounds for t\tty hare, it being all but 
one ofFence. Marriott v. Sbaiu 2744 

3. In a convidlion on a ftatute it it nc- 
ce/Tary to negative all the qualifications 
contained in it. Bluet v. "Needs 525 



Cot)t'I)olD. Cop^l)olDer. 

1. Copyhold lands are parcel of the de- 
mefnes of the manor. Uinta- v. 
Lo leday 40 

2. If a lord of a manor cut down trees, 
where a copyholder may take them for 
repairs, trefpafs lies. AJbmtad v. Ran- 
ger 71 

3. The lord cannot without a cuftom cut 
the trees of a copyholder. Ibid, 72 

4. A furrender of a copyhold to the de- 
puty of a deputy lleward out of court 
is good. Parker v. Keck 84 

5. A copyholder may m;:ke furrender in 
court by attorney. Inid. 85 

6. A copyhold ellate (urrendered to fe- 
veral, equally to be divided, and to 
their reipeftive heirs, is not a joint 
cilate, but an cftate in common. Fijher 
V. IVig^ 88 

7. The furrender of a copyhold is to 
have the fame favourable conllru^ion 
as a will. Ibid, 92 

8. Where a copyhold is entailed by cuf- 
tom, a common recovery in the lord's 
court will bar the iifue in tail, and 
thofe in remainder. Hunt v. Bcurne 

iig 

9. The heir of a copyhold, upon whom 
a copyhold dcfcends, mny maintain an 
eje(^lr.icnt, and raav make furrender 
before admiitancc, Kijig v, OJborn 

241 



10. He may alfo make Iea(es before ad- 
mittance. IbitL in Note Paj 241 

11. If a copyholder, to wbofe ufe a fur- 
render is made, prays to be admitted 
in court, and is refufed, he (hall be 
tenant againft the lord, though the 
lord lofes his fine. Ibid^ 245 



Corporation* 

I. An adlion lies againft the member* of 
a corporation by their private names 
for a falfe return to a Mandamus by 
their corporate name. King v. Rippcn 

Colts. 

1. When they ftiall be given upon the 
flat. 22 & 23 Car. 2. c. 9. Lately v. 
Fry ^ ^ 19 

2. Where the title comes in queHion, or 
any thing is carried away, full cofts 
fhall be allowed. Hid, 20 

3. Plaintiff in replevin ftiall not pay cpfts 
when the writ abates. Smith v. ff^al- 
gjazfe 122 

4. An executor fhall pay cofts where he 
brings an adlion as executor, which 
he might have brought in his owa 
name. Hole v. King 162 

5. Colls are given in thofe cafes where 
adions are brought which will not lie» 
Bi>d V. Line I9I 

6. Where the plaintiff joins in an imma- 
terial iffue, he is not entitled to cofts. 
Craven y. Hud ey, in note 3. 550 

7. Upon a writ of enquiry executed af^ 
ter judgment by default in prohibi- 
tion, plaLniifF£nall have cofts. Betti/bn 
V. Savage 335 



Court0. 

I. When a new authority is conftituted 
with power to fine and imprifon, the 
perfons invefted with fuch authority 
are judges of record, for none but 
courts of record can e::her line or 

, imprifon. Grotnvelt v. BuriMfU ig 
A a 3 2,. From 
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2. From a court newly cre£led with 

po^cr to proceed in a fummary way 

difFerent from that by the common 

. law, no writ of error lies. Ihid. Pa^e 80 



Covenant. 

1. A writ of covenant for a fine is a 
teal a^ion. //«»/v. ^Gifr;?d 124 

2. In covenant a breach aligned ought 
to bepofitive and certain. Dummer v. 
Birch 146 

3. Where one perfon covenants with 
another that he (hall have lands dif- 
chargfd of all rents, the covenantee 
ought to be difchargcd from a quit- 
rent, Hammond \. Hill 1 80 

4. A covenant to enjoy without diftur- 
bance generally, (hall be conllrued a 

f difiurbance by legal title ; but where 
a man covenants exprefsly againft 
thofe who claim or pretend to have a 
right, the breach is well a(rigned, 
though the difturbcr has no legal 
right. Seuthgatt v. Chapl'n 230 

5. A covenant to keep a houfe in good 
and fufficient repair, and fo to leave 
it, binds the covenantor to rebuild, if 
the houfc is burnt down by accident. 
Chcjle^ field V. Bolton 627 

6. A le/ree, who covenants to pay rent, 
and to repair with exprefs exception 
of cafualtifs by fire, is ii-ible upon the 
covenant for rent, although the pre- 
xnifTes are burnt down, and not rebuilt 
by the leflbr. Ibid, in Note 3 ^ 633 

7. A covenant, though good in its cre- 
ation, may be extinguifhcd atterwards 
by the covenantor, to whom the co- 
venantee was heir. Mudge v. Mud^e 

8. Words which cannot otherwife take 
cficdt Ihali amount to a covenant to 
liand {c\k6. Ibid. 334 

9. A covenant ihat, if the Ihip mlfcar- 
ries, the party fliaU lole his wagc«: is 
unreafonable. Ecjl LJ'ia Co)7:;-ahy v. 
Atkins ^ 34^^ 

10. A covenant to pay intrrefl upon in 
tereft is unreafonable. Ihld, 349 

11. In covenant the phintirt by his re- 
plication aiiigns fevcral breaches, to 



which the defendant does not rejoin ; 
though the plaintiff cannot wave the 
breaches, (being entered on the roll) 
yet he may take judgment for want 
of a rejoinder. H^alker v. PriefiUy 

Page 376 



Cotctttire. Fidt fl^arriagc. 



Cudonitf. 

1. A cuflom to give notice of the fet- 
ting out of tithes is good. GaU v. 
Enutr. in Note 23 

2. To commit for fefufingto come upom 
the livery in the vintners* company is 
good. King V. Clerk 24 

3. A cullom to build upon a new foun- 
dation to the obIlru(flion of anttent 
lights is bad. Anon, in Note 274 

4. By the cuflom of London, every citi- 
zen upon an antient foundation may 
build his houfe as high as he pleafes. 

J bid. 27^ 

5. Cuftoro or prefer! ptioni arc only tri- 
able at common law. Hkhfim v. -^z- 
ii;:/o/i 603 



]Damasc0. 

1. tUDGMENT Ihall not be arfcded 
J after a vcrdidt where entire da- 
mages are given, though part cf the 
time was to come at the time of trial. 
7'alden v. Hubburb' 231 



Debt. 

1. Lies not againft executors, where the 
tellaicr might have waged his Jaw, 
Attnnier Gemral v. IP'^hite ^35 

2. Nor upon an award made upon a 
fubmifiion by a tcHator to a refer- 
ence, though the award be in writ- 
ing. Ibid. ih:d. 

3. In an action of debt for a (ine or an 
amercement in a leer, the defendant 
(hall not wage his law, becaufe the 
leer i^ a court of record, Otherwife 

had 
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had it been In a manor court. IhiJ in 
Note Pag9 435 

4. Debt lies wherever the common law 
or cuftom creates a duty. Ibid, ibid, 

5. So where an zQ of parliament ere* 
ates a duty. Ibid, ibid, 

6. On the flat. 28 Eliz. c. 4. the (he- 
riff may have debt for hii fees. Ibid. 

ibid, 

©ccree. 

1. Where there is a fingle witnefs 
againll the defendant's oath, this is 
not fufficient evidence for a decree. 
Speed w. Martin 587 



JDefamatfon. 

I. Words which do not direflly charge 
the party with being a whore, are not 
fuch whereon the junfdidlion of the 
fpiritual court ought to bedifallowed. 
Steward \, Allen 235 

2- The following words, I never forged 
any mans hand^ but you are a forging 
rogue^ when fpoken of an attorney, 
held actionable. Anon, 262 

3. An allegation in an a£lion for words, 
that pr^ed' Jana adtunc ct ibidem col'o^ 
quium habens cum fer^'o quer'*^ is fuffici- 
ent ; for the adtunc refers to the whole 
claufe. Upton v. Pinfold 267 

4. The words, Tou are as bad as thy ivife 
ivhen Jhe fiole my cujbiont were adjudged 
not aftionable, without an averment 
that the felony was committed. Ibid, 

268 

5. The reafon why a£lions of dcfama- 
tion arc encouraged. Cofiles* Bailey 

530 

6. In an aftion for words upon Not 
Guilty pleaded. Whether the defen- 
dant can be admitted to give evidence 
of the truth of the words fpoken 
(when they import a felony) in miti- 
gation of damages. Smith \. Rtchard- 

fon y.z 

7. The rule upon the fubjeft. Ibid, in 
Note 553 

8. Prohibition ftiall be granted to the 
fpiritual court where a libel is for 



words fpoken of a cler;^yman, which 
are actionable at common law. Hall 
V. Do'wnes ^^g^ 309 



3Delesate0. 

I. Where parties arc diflatisfied with 
what two Delegates do in aSlit ordina'- 
riiSf fuch as fettling allegations, ice. 
the matter may be brought under the 
confidcration of the Con -delegates. 
Blunt V. Crook 446 



]Demorrer. 

1. On a general demurrer duplicity is 
not fatal. Lamphtgh v. Shortrldge 1 15 

2. In a releafe pleaded, no place was 
alledged, and held a material omiffion 
on a general demurrer. Baria- v. 
Palmer 141 

3. When the defendant by his rejoinder 
departs from his plea, it is a good 
caufe of demurrer. Gambler v. Larkin 

553 

4. In a Scire Facias on a recognizance 
oi bail, the defendants demurred, be- 
caufe it was not fufHciently averred 
that the plaintiff was the fame perfoa 
to whom they were bound ; but held 
no caufe of demurrer. Matravas v. 
Adlam 573 

5. The flat. 4 Anne, c. 16. does not 
give any remedy upon demurrer, but 
in matters of the fame nature with 
thofe which are there fpecified. Hedge- 
thorn V. Thurlock 305 

6. An argumentative plea ihall be aided 
by a general demurrer. IVall v, Ful- 
luood, in Note 332 

7. If a defendant pleads Nil bahuit in 
tenementis to an adion of debt for rent 
brought upon an indenture of leafe, 
it is a good caufe of demurrer. E^ans 
V. Fauconberg 39 i 



©cpoflt. 

I . It is not reafonable to decree a depo* 

fit back which is made by way of fe. 

A a 4 curity 
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curity to any one, where the pcrfon 

making it had a proper power and 

^ authority To to do. Ntujb v. Eafl hi- 

dia Company Page 462 

1. Bond for deputy to pay half the 
profits of an office being within the 
ftat. 5 & 6 Edw. 6. c. 16. to the prin- 
cipal, and to retain the other half to 
himfelf, is ,good. Othcrwife had it 
been for a fum certain. CuUlford v. 
.Cauionfll I 

2. The furrender of a copyhold to the 
deputy of a deputy fleward out of 
Courtis good. Parker v. Keck 84 

3. The (hcriff's deputy is to be entered 
on record. Bury v, Rabutin 566 



©efcenr. 

1. Whfre the right of entry fhall be 
tolled by delcent and non-claim. 
Makepkce v. Fletcher 457 

2* When a dcfcent is cad, the heir of a 
difleifor h^s jus poj/rj^oriis, becaufe the 
difieifce cannot enter upon his pofTef- 
fjon, and evict him ; but is put to his 
real aftion, becaufe the freehold is 
caft upon the heir. Ihid. in Note 461 

Fide Dcbifc. a^(latc0. 



3DclJifc. 

1. If a man frifed in fee in pofleflion 
devife to another af er the death of 
j1. without iTiue, it is a void devife, 
on ac.'ount cf the rcinotenefs of the 
contin^^-fr.Ty. Eiif\je v. Fhyd 65 

2. A d^viic by the revcrfioncr to take 
tKcti alter the death of tenant in tail 
without iiTue, is an immediate vefted 
devife of ihe rcvcrficn. Ibid, ilid, 

3. Where tl;e Tmc ellate isdcvifed to a 
man v.hi Ji he would have taken by 
dcf-erit, lie 7i\s.i\\ he in by defceni, not- 
witlilLudinp: the poiTibiiity of a charge. 
CLirke V. c^mub 72 



4. A devife by a father to his fecond 
fon, and his heirs for ever, and for 
want of fuch heirs, then to the right 
heirs of the teftator, is an eftatc tail. 
Nottingham v. Jennings ^^S^ ^* 

5. Had the devife over been to a ftran* 
ger, the fecond fon would have taken 
a fee-fimple, and confequently the de- 
vife over had been void. Ibid. 83 

6. Where one devifes to A. and his heirs 
generally, which would convey a fee, 
yet if there be a remainder over for 
want or upon failure of fuch heirs, to 
a perfon who might take the eflate as 
heir ; the word heirs is retrained to 
heirs of the' body, and confequently i/. 
has only an eUate- tail by fuch devife. 
Ibid, in Note ihid, 

7. If a man devife to one of feveral co- 
heirs, he fhall take by devife, and not 
by defcent. Redding v. Royfion 123 

8. A devife with the following wordf, 
Wbatfofver el/e I have in the <world^ 
will pafs an ellate in fee. Hopcixkll v. 
Ackland 164 

9. A devife to one indefinitely, without 
limiting any cllatc to him, gives him 
only an ellate for life. Ibid, 167 

10. A devife of all his ellate in fuch 
lands paffes a fee. Ibid, ibid, 

11. So a devife of all his inheritances. 
Ibid. ibid, 

12. The words rejl- and refidue of his 
ejate are fulncient to give the devifce 
not only the lands not before difpofed 
of, but alfo the ellate not difpofed of 
in land devifed to another. Ib.d. 169 

1 3. A devife to one for life, and then to 
be at her difpofal, provided llic dif- 
pofed of the fame after her death to 
any of her children, was holden only 
an ellate for life in the mother. D gb- 
ton v. To rr.lt rj on 194 

14. A devife of lands to one to fell is a 
fee iimple. Ibid, ibid. 

15. A mere recital will not amount to a 
devife. Right w, Hammond 234 

16. A will in thefe words, / mak:: r.y 
niece executrix of my ^ocds^ l.tn.is^ a:J 
clattch, cannot be conRrued into a 
devife of the land, neither wiil it fub- 

jed 
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jcft it to the payment of debts. Pig- 
gott V. Penrice Pa^e 254 

17. A devifc of an equity muft be go- 
verned by the fame roles as the devifc 
of a legal eftate. Att. Gtn. v, Toung 

427 

18. A devife to E. H. and her heirs, 
and if (he and Z>. S, die without if- 
fue, thedevifor gives feveral annuities 
chaiged upon /the premifes to chari- 
table ufes ; held that E, H, had an 
eflate in fee. Scra/e v. Rhodes 542 

19. Where there is a devifc to one and 
his heirs, and to another and his heirs 
in another part of the will, they are 
joint-tenants. Ibid, 544 

20. Where a devife or fcttlemcnt of 
land? is made by will or deed, charg- 
ed with portions for younger children, 
payable at age or marriage ; if the 
perfon dies before the portion becomes 
payable, it (hall fink into the eilare 
for the benefit of the heir, Hutchins 
V. Ftfy 7 1 9 

21. Adevife to a man defiring him to 
pay a fum in grofs carries a fee. Sal- 
mon y,Denham 323 

22. A difference is taken where the mo- 
ney is to be paid out of the yearly pro- 
fits. Ibid. ii6 

23. A. devife of all his eflate whatfoever 
comprehends all that a man has, real 
or perfonal, and when there is a fur- 
render to the ufcs of his will, a copy- 
ho|d eftate will fall under the fame 
conftrudion. Scott v , Alberry 337 

24. A man devifes to his wife in tail ge- 
neral, remainder to y, 5. in fee; r»nd 
the wife with a fubfequent huiband 
fulTers a recovery, and it was holden 
good againft the heir of the devifor, 
notwithftanding the flat. 1 1 H. 7. c. 
20. Hughes v. ^luhb 369 

25. Upon a devife that if U-lUiafr,, the 
cldell fbn of the teftator, fliould h.jp 
pen to die without ifl'ue, that then, 
snd not otherwife, after Jf^tlJiaKt*^ 
death, the eftate vas to go over to his 
fon Richard, and his heirs ; it was 
holden that hniliam took an eftate- tail 
by implication, irahcr v. Drew 372 



26. No one (hall take by executory dc« 
vife, who can take in any other way. 
Ibid. Page 374 



DtfabfUt^. 

1. A perfon difabled by a ftatute cannot 
be enabled by the King. CuIJjford v. 
CardoMfllt in Note z 

2. The law is the meafureof the difabi- 
liiy of Aliens, and the only rule tode- 
termine how far it extends. Scot r* 
Schawrtz 6Sj 



JDffcontinnance. 

1. Fines levied of lands in antient de- 
mefne work a difconrinuance. Huiti 
V. Bourne 03 

2. The baigain and fale.or leafeandre- 
Icafcofa tenant in tail, does not work 
a difcontinuance. Macbell r. Clerk 

120 

3. Where a defendant pleaded in abate- 
ment, and the plaintiff by his replica- 
tion concluded with praying judg- 
ment and damages, it was adjudged a 
difcontinuance. £odmyn v. Child 1S9 



5DifcctGrt. 

1. A court of equity will not difmifs a 
biil for the difcovery of matters which 
arc properly triable at law. Fens (Go- 
*vernors of) v. Hare 694 

2. A man is not obliged to difcover- 
what will fubject him to a penalty. 
Ea^- India Company v. Naijb J46 



lDl(r^lfo^ 

I. When any man is di.Teifed, the diP. 
fcifor has only the naked pofffffion, 
becaufc the dilfeiircc may enter and 
evict him ; but againft all other pcr- 
fons the diffeifor has a right, and in 
this rcfpect only can be laid to have 

Che 
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the right of poflciHon ; for in refpcft 
to the diiTeifee he has no light at all. 
Makepiece v. Fletcher^ in Note Pagt: 46 1 

Fide JDcfccnt, No. 2. 



3DI(lref0. 

I* A man who diilrains for one caufe 
may avow the taking for another. 
Groitrvilt v. Bunvtil 78 

^, Where corn is taken in execution, 
and fold by the fherifF, and the vendee 
pernuts it after feverance to lie on the 
ground, it is diilrainable for rent. 
Farjhyw v. Cripps 204. 

3, The goods of a Granger, if found 
opon the premifTes, are diilrainable for 



rent. Ibid. 



IDolDcr. 



I, In dower, plea of leflce for years 
ought not to be leceived after plea and 
judgment for the demandant. Green 
y.Roe 581 

tfjeSment. 

1. TN an ejedlment againft fevcral, if 
X one only con fefs, leafe, entry, and 
oufler, and the others do not, how the 
verdift (hall be. Gree v. Rolls 1 14 

2. The heir of a copyhold, upon whom 
a copyhold defcends, may maintain an 
ejeftment before admittance. King v. 
OJhorn 241 

3. And theleflee may maintain aneje6l- 
ment before the admittance of his 
IciTor. Ibid, in Note ibid^ 



^Emblements. 

I. If a leflee at will determines his will, 
he (hall not have the emblements. 
Farjkrjii V. Cripps 204 

€rto^ 

1. From a court newly erecled to pro- 
ceed in a fummary way, different from 



that prefcribed by the common law, 
no writ of error lies. Groctrjelt v. 
Bwrmjell Page 80 

2. Error for want of an original, is not 
completely affigned until the certifi- 
cate is returned. Sterling Y. Tatena 

3. In error for w;».nt of an original, ano- 
ther original was allowed by the Court 
of Chancery, on an Affidavit that in- 
ftruftions were given to the Curiitor 
for one, and that they were loft. Le^n 
v.— 118 

4. A writ of error fuperfedes an exigent. 
S pinks V. Bird 564 

5 . Error in fa6l is not aflignable in the 
Exchequer Chamber. Rot v. More 

597 

6. Where a defendant, being an infant, 
appears by attorney, it is error. Ibid, 

ibid. 

7. In what cafes execution ought to be 
ftayed upon' a writ of error, where 
bail is not found. Huddsf v. Gijord 

321 

8. A writ of error to the Houfe of Lords 
muft be tranfcribed in 14 days after 
the firft day of the feffion in which 
fuch writ is returnable, unlefs it be 
upon a judgment given during the 
feflion, and then it muft be in 14 days 
after fuch judgment given. Barnes v. 
Ofivay 420 



Cfcape. 

1 . A gaoler is chargeable for an efcap^ 
where the prifon is broken open by 
rebels, and this in the cafe of pri- 
foners for debt. Lane y/. Cotton 104 

2. An officer is chargeable for an efcapc 
of a pcrfon, where the adlion arifcs 
out of the jurifdidion of the couxt 
by whofe procefs he was taken. Hig- 
ginfoji V. Shcif 1^3 

3. Where an officer mayjuftify the de- 
tainer, he ftiall be liable for the efcape 
of a perfon. Ibid, 155 

4. In an aftion for an efcape the defen- 
dant may plead double. Ki?ig v. Ilig- 
gins 422 
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Cftate0. 

I 

1. Where there is tenant in tail and re- 
mainder man in tail, and the latter 
grants his eftate in the life of the for- 
mcTf the grant is void. It is other- 
wife where there is tenant in tail and 
rcverfioncr in fee, and the latter grants 
his citate during the life of the for- 
mtr. Badge v. Floyd Pagt 66 

2. A limitation to a man and his heirs, 
even in a deed, may be fo explained, as 
to pafs only an eftate-tail. Nottingham 
V . Jenningsy i n N o te 83 

3. A copyhold eftate furrendered to fe- 
veral, equally to be divided, and to 
their refpedlive heirs, is not a joint 
eftate, but an eflate in common. Fiptr 
V. JTigg 88 

4. Tenant in tail covenants to (land fci- 
fed to the uie of himfelf for life with 
remainders, and afterwards fuffers a 
recovery toother ufes, the ufes on the 
recovery were holdea good. Machell 
V. CUrl 1 1 9 

5. Jf tenant in tail bargains and fells, or 
makes a leafe and releafc to another 
in fee, the bargainee or releafee has a 
bafe fee not determined, nor determi- 
nable until the entry of the ifi'ue. 
Ibid, 1 20 

6. And if tenant in tail levies a fine to 
the bargainee, the ifTue cannot avoid 
it. Ibid. ibid, 

7. \i tenant in tail makes a leafe for 
years, and dies, it is only voidable. 
Ibid. ibid. 

8. If tenant in tail make a leafe to com. 
mence after his death, it is void. Ibid, 

121 

9. If tenant in tail covenant to l^and 
feifed to the ufe of one and his heirs, 
this pa/Tes a bafe fee to tiie Cejluy que 
ufe. Ibid, ibid. 

10. Where tenant in tail covenants to 
Hand feifed to the ufe of himfelf for 
life, remainder to another, the re- 
mainder is void. Ibid, ibid. 

11. A fettlement by the heir on the 
part of the mother, to the iife of him- 
ielf in fee, (hall be to the old ufe. 
^bbot v. Burton 160 



1 2. A devife with the following words, 
JVhatfotvcr tlfe I have in the world^ 
will pafs an cltate in fee. Hopewell \. 
Ackland Page 164 

13. A devife to one indefinitely, mth- 
out limiting any edate to him, gives 
him only an eftate for life. Ibid, 167 

14. A devife of all his eftate in fuch 
lands pafTes a fee. Ibid, ib*i, 

15. So a devife of all his inheritancet. 
Ibid. ibid. 

16. Eftate imports the intereft which a 
mans has in land^. Ibid in Note 

ibid. 

1 7. The word Hereditament implies a fee. 
Ibid, in Note ibid. 

18. The heir (hall never be di(inherited 
by an eilate given by implication in a 
will, if fuch implication be only con* 
ftrudive and poftiblb, but not necef- 
fary. Ibid. 16R 

19. l*he words rcjl and rcjldue of bis 
ejlute are fufficient to give the devi fee 
not only the lands not before difpofed 
of, but alio the eftate not difpofed of 
in land devifed to another. Ibid, 169 

20. And the words ivhatfoever efe bt 
hath in the world are tantamount. Ibid, 

ibid, 

2 1 . The power of making a greater war- 
rants a lefs eftate. Dr^hion v. "TomlinfaH 

196 

22. Where baron and feme are tenants 
in tail, to them and the heirs of their 
bodies, and the baron levies a fine and 
dies, the eftate revives as to the wife, 
who (hall be tenant in tail, and then 
ceafes as to the ifTue, who ihall be 
barred by the father's fine. Thornby v. 
Fleetwood 2\y 

23. An eftate may be in abeyance for a 
time. J bid. ibid, 

24. An eftate may go to him in rever- 
fion, and afterwards return, as where 
tenant in tail dies wicnout iftue born, 
and his wife is enfeint, if a fon be after- 
wards born, he ihail take by defcent. 
Ibid. tbid. 

25. There cannot be a remainder, un- 
\th a particular eilate is created at the 
fame time upon which it is expedant. 
Right v. Hanunond 232 

36. A 
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26. A limitation to one to take and en- 
joy the profits of an cAate during his 
iitc, and after his deceafe to thi^ heir 
male of his body, would make an 
cflate.tail, where nothing appears 
which explains the teftator's intent to 
the contrary, othcrwife not. IV/jiu v. 
Collins Page 289 



CtiDcnce. 



I. Evidence of infancy cr.nnot be given 
in avoidance of a deed, ^homffon v. 
Leach 47 

%, An acknowledgment of a debt is rvi- 
dcnce only of a promife to pay it. Hey 
lin v,Hafiirgs 55 

3. Demand and refufal is evidence cnly 
of a ccnverfion. Uid^ ibid. 

4. Every thing may be produced in evi- 
dence upon Km Devaftavit upon the 
Scire Fieri enquiry, which might have 
been given upon a Plene Adminifiravii . 
R9ck y,Letyton, in Note 88 

5. A probate is conclufive evidence of a 
will. Ation. 150 

6. In an adlion founded upon an injury, 
t\tTy thing which (hews that the de- 
fendant did what he lawfully might 
do, may be given in evidence upon 
Not Guilty. J^non* 273 

y. In an adtion for words, upon Not 
Guilty pleaded, whether the defen- 
dant can be admitted to give evidence 
of the truth of the words fpoken 
(when they import a fblony) in miti- 
gation of damages. Smith v. Richards 
Jon ^ 552 

8. The rule upon this fubjedl. Uul. in 
Note 553 

9. Where (here is a fmgle witnefs ag:iinll 
the defendant's oath, this is not fuffi- 
cient evidence for a decree. Sj:c:'d v. 
Martin 5S7 

10. The rule upon this fubjefl. Ibid, in 
Note. 589 

11. A will fl\all not be read on proof of 
a witnefs*s hand, unlefs there be pofi- 
tive proof that he is dead. Bijho;) v. 
Burton 6 1 4. 



Cireaitfoit. 

1. The iirfl Fi. Fa. delivered to the fhcriff 
fliould be firft executed ; but if he ex- 
ecutes the laft firft, the execution is 
good, and the party maft have his re- 
medy againll him. Smakomb v. Own 

P^X' 34 

2. The moveables of a ftrangcr, levant 
and couchant, may be taken oh a Le- 
*vari Facias. Britten v. Cole 5 1 

3. For an account of the different writs 
of execution, fee. Ibid. 5* 

4. A writ of execution may bear trjle the 
firft day of the term of which the 
judgment is entered. Par/ons v. Gdl, 

1 1.7 

5. Tenant in dower (hall not have exe- 
cution of a reverfion after a term. 
Bodmyn\. Child 185 

6. Where corn is taken in execution and 
fold by the (herilF, and the vendee per- 
mits it after feverancc to lie on the 
ground, it is diftiainable for rent. Par- 

ftoriv V. Crij.ps 104 

7. If a truftee has conx-cyed lands before 
execution fued, though he was feifed 
in truft for the defendant at the time 
of the judgment, the lands cannot be 
taken in execution. Hunt v. Colts 

226 

8. Notice of executing a writ of enc]jiry 
ought to afcertain time and place, 
where it is to be executed. Lc M:ir'pe 
v.Neivman 951 

2. If A. B. and C. are partners, and 
judgment and execution are fued 
againft A,^ only his Ihare of the goods 
can be fold. King v. Manning 619 

10. Where a Scire Facias ifTued againll 
B. after the fcizure of all the part- 
ncrfliip goods upon a judgment and 
execution againft A, and the (heriiF 
returned nulla bona, it was hclden to be 
a fa! fe return. Ibid. Hid, 

1 1 . Whether a defendant after a decree 
againft him fliall, before execution 
fued, by alienation prevent the pl?in- 
tifF from taking his lands upon a fe- 
queflration. Cookv,Cti)k 712 

12. Upon a writ of error brought after 
judgment in an aition u|H)n a bond 

wi:h 
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With a condition for the payment of 
moTicy only, execution ought not to 
be itayed, if bail be not found. 
Huddy V. Gjjford Page 321 

13. Upon a writ of enquiry executed 
after judgment by default in prohi- 
bition, the plaintiff (hall have his 
co^. Bettifon v. Salvage 335 



C^ecuto^ 

1. An executor from his name is but a 
truftee. Petit v. Smith in note 3 

2. Is not coippellable by the Spiritual 
Court to make diftribution according 
to the flat. 22 ^ 23 Cat. 2. c. 10. 
IhJd. ib':d. 

3. \{ A* has a term as executor and 
purchafes the revcrfion, it is no cx- 
linguifhment becaufe he pcilciics them 
in different rights. Ga^e v. AQon 69 

4. If an executor hath affets to the va- 
lue of lOo/. and two adlions are 
brought againft him for 100/. a- piece 
and judgment in both, he fliall be 
charged to each judgment with aflbrs 
of 100/. and (hall be compelled to 
the payment of 200/. withf^ut poffi- 
bility of avoiding it. Rock v. Lay- 
ton H8 

5. An executor may traverfe the devife 
of an executorlhip to another. Anon. 

6. Payment to an executor having a 
probate, if the probate is afterwards 
repealed, does not difcharge the party 
againll the legal executor. Ibld^ ib'i.L 

". A probate is conclufive evidence of a 
will. Uid. ibid. 

8. An executor (hall pay cods where he 
brings an adlion as executor which he 
might have brought in his own 
name. Hoie v. KtNg 162 

9. If a patron dies after his church 
becomes void, and before he hath 
prefcnted, the avoidance is a chattel, 
and goes to his executor. Fitzher- 
bert v. Ree*vej 1 76 

10. Where an executor delivers a legacy 
upon condition, the condition is void. 
Dighton v. Tomlin/on , 1 96 

11. If an executor pleads bonds and 
judgments^ and do affets ultra the 



judgments, and the plaintiff replies 
that the bonds were fraudulent, and 
it is found againff him, he cannot 
have judgment, though the affets are 
found to be ultra the judgments 
pleaded. Chambers v. Shaw Page 206 
12. if the King's debtor dies, he may- 
have his remedy againft his executor 
at any time. Att, Gen, v. fFhiti 

.433 
15. In no caf« of penalty, forfeiture, 

or wrong committed does an adioa 
lie againll the executor of the offend- 
er. Ibid, 434 

14. No adlion lies againft executors on 
the ftar. 2^3 Edw. 6. caf, 13. for 

•not fetting out tithes. Ibid. ibid, 

15. Neither is the executor of the par- 
fon entitled to th'i forfeiture given 
by that ftatute. ibid, in note ibid, 

i^. Debt lies not againft executors 
where the tellator might have waged 
his law. Ibid. 435 

17. Nor upon an award made upon a 
fubmiffion by the tellator to a refer- 
ence, though the av/ard be ,in wri- 
ting. Ibid. ibid. 

18. Where money grows due upon the 
def\ult or mifdemeanour of the tefta- 
tor, if reduced to a certainty by mat- 
ter of record, an adion lies againft 
an executor for it. Ibid. 436 

19. Where executors are liable in the 
cafe of the Crown, and not in the 
cafe of common perfons. 7^/^. 437 

20. An executor cannot wage his law, 
againft the Crown. Ibid, ibid, 

21. Where an intereft is actually vcftcd 
in any one, it will go to his execu- 
tors ; otherwifc not. Hutchins v. 
Foy 7 16 

Cjctent. Videjfeinj, No. u. • 



:fxnciaf. 

I. A Fine cannot be averred to other 
,/X ufes than thofe which arc ex- 
preffed in an indenture precedent to 
declare the ufes ; otherwife if the in- 
denture hc/7:b/efu£?it, Jonti V. Mofe- 
ley 30 

2. Fines 
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2. Finet may be levied in courts of 
antlent demefne. Hunt v. B<ntrtii 

5. Sttcn fines are no bar to the i/Tue in 
taii^ but they work a difcontinuance. 
Jhid, ibid. 

4. A writ of covenant for a fine is a 
real adion. Ihid. 124 

5. A fine levied of land in antient de- 
mefne in the Court of Common Pleas 
makes it a frank fee and the lord has 
his writ of difccit to reverfc it. Ibid, 

126 

6. A fine by one out of pofTeffion pafles 
nothing to the con u fee, and extin- 
guifhes the right of the conufor. 
Ibid. 128 

7. Where baron and feme are tenants 
in tail, to them and the heirs of their 
bodies, and the baron levies a fine 
and dies, the eflate revives as to the 
wife, who (hall be tenant in tail, and 
then ceafes as to the iifue, who fliall 
be barred by the father's fine. Tbom- 
by V Fleetwood 217 

S. A Court of Equity may order a feme 
covert who is an infant, being heir or 
trudee to levy a fine. yinoH, 6 1 5 

JFrauns. 

1. A promife to pay the debt of a third 
perfon, who is himfelf refponfible for 
the debt, mud be in writing, be".ng 
within the llatute of frauds. Barker 
v. Lamplvgh 142 

2. Where a will is well executed within 
the ftatute of frauds.^ Peatt v. Ougly 

3. Whether a contrad for ten (hares of 
(lock be within the flatuie of frauds. 
Picker i fig v. Appkhy 334 



dEramc. 

AConvidion fuper pnem'Jfis for 
three penaiiies of five pounds 
each, for killing three hares, where it 
appears that it v/as done at the fame 
time, is bad, for the flatute does not 
give five pounds for every hare, it 
being all but one offence. Marriott 
V. Sbav$ 274 



2. In an a^ion of debt upon the ftat. 
5 Ann, c. 14. for keeping and ufing 
a dog to kill the game, it is neceifary 
to (hew what fort of dog it was. 
Riofon V. Lijle Page ^-^6 



1. All fecuri ties given by a />&/W per(bit 
for money loft at play are equally void 
with thofe given by the party him- 
felf. Huffty V.Jacob. 5 

2. An agreement to run four heats at a 
horfe race for 40/. each heat is void 
by the ftat. 16 Car. 2. Ibid. 6 

Vide IBf 110 of Cjcc^nge. No. 2, 3, 4 
(General ^ffue. Vide fdlcam'ngs- 



4B^ttari^fan. 

I. A father continues fuch to his fon 
till he arrives at the age of twenty-one 
years, in refpe£t to his perfon, but 
not to his lands. King v. Thorp in 
note 28 



1. TT 70RDS difinheriting an heir 

VV mull be plain, clear, and not 
ambiguous. Hopeunell v . Jckland 168 

2. The heir (hall never be difinheriied 
by an eftate given by implication in 
a will, if fuch implication be only 
conftrudive and poflible, but not ne- 
cefTary. Ibid. ' ibiJU 

3. The word Heir is mmen colleHtvum. 
jrhite v. Collins 29 1 

4. No one (hall take againft the heir 
without an exprefs devife to him. 
Fozuler V. Blackwell 353 

I. In a libel for Hercfy, the refufal 
of a citation by the Dean of the 
Arches, was holden a good caufe of 
appeal to the Delegates. Ptllirg v. 
^'ii^OM 1 59 
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1. All Homicide before the flat, of 
MarlMdg: was murder. Homicide 
per in/ortumuM, Homicide /i tleftndend* 
was murder. King v. Ktatt Pagi 14 

2. Without malice is manflaughrer. 
^ Ibid, ibid, 

3. Words are not a fufficient provoca- 
tion to convert murder into man- 
flaughter. Ibid, 15 

4. If .V. illegally impicfles ^., and C in 
endeavouring to refcuc him kills A, 
it is only manflaughter. Sua:re. U'ui. 

ibid, 

9ae anD Cr^. 

I. In an aflion upon the flat. 13 iT./w. 
\, ft,z. c. 9. for a robbery, it ought to 
appear that the plaintiff had the 
whole property in the money of which 
the robbery was committed ; or other- 
wife if intire damages be given, it 
will be bad in toto, Vaiffy v. JVb'Jion 

%, Where a man delivers money to a 
fervant to carry, and he is robbed of 
it, the fervant may maintain an adtion 
againft the hundred, and declare that 
he was poffefled ut de bonis propHs, 
The mafter alfo may bring an aclion 
ifhepleafes. 7^/V/. in note 328 

3. An aftion lies upon the llat. 13 Edvj. 
I. againft the hundred for a robbery 
committed on a Sunday, notwithftand- 
ing the ftat. 29 Car, 2. c. 7. if it 
appears that the perfon robbed was 
going only to his parifh church. 
Tajhmahr v. Edmonton (Hund, of) 

345 

4. For the manner of raifing the Hue 

and Cry. Ibid, in note 346 

^uttDten* Vide l^ue atiD Cr?t 
immaterial ^KTue* 



I. 



TN an Immaterial Iffue the de- 
-*- fetidant fhal* plead again, though 

after "^ ~ 

Jnon. 



a verdidl for the plaintiff. 
1+8 

a. Where the plaintiff joins an Immate- 
ijai Iffue, and thereby delays Yainitli^ 



he IS not entitled to co(ti« Craven ▼. 
Hanley in note 3. Page 550 

I . Evidence of Infancy cannot be given 
in avoidance of a deed. Tbomffon v. 
Loach 47 

3lnfo^m4tfotu 

I. Shall go againft the Mayor> where 
perfons intitled to their freedom and 
demanding admittance, are refufed. 
King V. OJborn 240 

3lan=ftceper* 

I. Is not liable for goods Ic/t at the ina 
by a ftranger. Lane v. Cotton 104 

3nrwtancc. 

I. When infurance is intereft or no in- 
tereft, the plaintiff has no occafion to 
prove his intcreft, for the defendant 
cannot controvert that. Depaba v. 
Ludh-jj 360 

3l|oitit Ccndnt0. Vide Cenantft fa 
Cotnmon* 

3luD3e. 

1. A Judge is not anfwerable for any 
a£t he may do as Judge, Groenvelt 
v. Burwe/l 79 

2. A fine impofed by a Judge of a 
Court is not traverfable as an amer- 
ciament is. Ibid. 81 

1. The judgement which is given upon 
a Petit Cape, being awarded inftead of 
a Grand Cape, will be fet afidc as ir- 
regular. Harding y, Harding 1 48 

2. Judgment fhall not be arrefted after 
a verdift where intire damage* are 
given, though part of the time was 
to come at the time of trial. Talden 
V. Hubburb 23 1 

3. Judgment had been entered in cafe, 
and on difcovery that it had been iU 
legally obtained, it was vacated, 
Pbillips y, Fvoiltr J27 
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!• A jury 18 not finable forgiving a ver- 

dift aeainft evidence. Gronneh v. 

B unveil Page 8 1 

• a. If the jury is difcharged at the 

' afiizes for a view, there is no need 

of a Fentre Facias de novo. Anon, 

248 

3. A verdift wai fet afide where the 
jury caft lots how they fhould give it. 
Phillips V. Fov:ler 525 

4. Which condudt was a great mifdc- 
meanoar in the jut y. Ibid, in note 2. 

527 

5. A verdift was hold en void, becaufe 
the jury examined the witnefles apart. 
Ibid, ibid, 

6. It (hall be left to a jury to determine, 
merely from circumllances without 
any pofitivc proof, whether the wit- 
DciTes to a will being all dead fct 
their names in the prefcnce of the 
teftator. Hands v. James 5 3 1 

7. Where a new trial Ihall be granted 
for a mifbehaviour in one of the jury. 
U^juu V. Bangor 60 1 



3llu3tce0 of t^c )dcacc. 

1. Ought to make rcflitution immedi- 
ately upoa aconvidion of a forcible 
entry. King \\ Harris 61 

2. An order of juftices 10 remove a man 
and his family is ill on account of 
uncertainty. King v. ■ 86 

3. A Certicrari lies to remove an order 
of jufticcs of the peace upon a private 
Aft of Parliament. King v. 

ibid, 

1. /T^HE King in right of his prx- 

X rogative may revoke his pie- 
fentation. Fit:Jjeroerty, Ree\.;es 176 

2. In Suare Imptdit if the plaintiff be 
outlawed pending the writ, that out- 
lawry gives the King the title. Ibid, 

178 



3. But on reverting the outlawry the 
plaintiff (hall have e:cecution of his 
judgment, and the King's incum- 
bent fholl be removed. Ibid, in note 

Pagt 179 

4. When an Aft of Parliament gives a 
forfeiture generally, the law deter- 
mines that the King fhall aave it. 
Thornbyy. Fleetwood 211 

5. If the King's debtor dies, he may 
purfue his remedy ^ainfl his execu- 
tor at any time. Att, Gen. v. JVbite 

433 

6. In what inftances the King has a re- 
medy againft executors, which is de- 
nied to common perfons. Ibid, 437 

7. An executor cannot wage his law 
again 11 the Crown. Ibid, ibid, 

8. If one joint- tenant be indebted to 
the King, but a moiety (hall be ex- 
tended ; and if he die before any ex- 
tent, no extent ihall be made on the 
land in the handii of the furvivor. 
King v. Mcnning 619 

9. The King, who is Perfona Sacroy 
being capable of tithes in pernancy, 
is capable of prefcribing to be dif- 
charged from the payment of them. 
IValiis'y, Pain 654 

10. Tiic King's patentee, being a lay 
peribn, cannot fo prefcribc. Ibid, 656 

I J. An extent Ihall go for the King's 
money againft any one who imbczils 
it, but not where money due to the 
King fs paid, and his fecurity can- 
celled before a bond given by a de- 
puty to his principal for ballance in 
his hands. King v. Clark 388 



ILeafe0. Vide^obKr^. 



1. TT THERE an executor delivers a 

VV legacy upon condition the 
condition is void. Dightcn v. Tomlinjcn 

196, 

2. A diverfity is taken between a bc- 
queil whi^h is to take elFcft at a fu- 
ture lime, and where the paymcut is 

to 
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10 be niadc at a future time. Hut- 
chins V. Foj in note 2 Page 722 

3* In cafe an hulbahd dies before a ]e- 
gaty becomes payable to his wife, if 
is in the nature of a Cho/e in A£lion, 
which will furvive to the wife. Bro- 
ther tnAj \. Hoi'i 725 

j^, A condiiicn precedent, 'uizi, marri- 
age with the confeiit of the mother 
or others, annexed to a portion or 

' legacy, is not to be difpenfed with 
in a Court of Ev-juitv, though in the 
cafe of daughter's fortunes, Har*uy 

'. V. Jifton 726 

5. Where a legacy is ^iven in confider- 
ation that a daughter fhould never 
marry, the condition is void, Ibid^ 

729 

6. Where a legacy is given on con fi der- 
ation that thj legatee ftiould not 
marry wiihouc conlent, and there is 
no devife over, the condition is void. 

. Ibid, ibid. 

7. Otherwiie where there is a devife 
over ; and the rcafon for it. Ibid. 730 

S. The Ecclcfnftical Court makes no 
di/Fcrcnce whethci' there is a devife 
over or n(;r, but in both cafes holds 
the ccndition void. ibid. ilnd. 



Jlcttcr ij^iiStJe. 

I. A decrc'* R-rved on a Peer needs no 
Letter Miilivc. Mackitnx.U v. Fovjis 



^75 



3Lcl)mt antf Coftcljant. 



I. The cartle of a f^r;;n2;?r Levrnt ai^d 
Coochant thereon are iiuics of the 
lanJ, and as fu'-'h mjiy be JolJ under 



a Lei, art I' ad its. 



Lr.iion w Co e 52 

Vide e;:ccu:;on. 



ILelJitfcal ii^cgrccs. 

I. A marriage v.ith an illegitimate re- 
larlon within the L'TitUal degrees is 
illegal. Huhics V. 'jffferjs 2 

Vol. II. 



2. A marriage witK the wife"*s' iifler's 
daughter was holden to be within the 
Lt'vitical degrees. Ellerton v. GaftrM 

§l^(m(tationcr. 

1. A conditional promife will avoid the 
flatute of limitations. Heylin v. 
Ha/ii?tgs -54. 

2. An acknowledgement of a debt after 
the commenc<^mcntof the adlion takes 
it out of the itatute. Ibid, in note 

3. The ftatute does not deftroy the debt, 
it only takes away the remedy. Ibjd. 
in note ibid, 

4. A limitation which pafles nothing 
may explain the intention of the tef- 
tator rcfpe(^l.ing other claufes. Nct^ 
tingham v. Jennings 8^ 

J. The eng-y of Cejtui que truft is fuffi- 

cient to avoid the itatute. Gret v. 

Rolls in note \\l^, 

6. Sucre If the ftatutc of limitations 

extends to fuiis in the Admiralty 

Court for feamen's wages ? E*wer v. 

Jones 137^ 

7.- The (latute of limitations extends not 

to a trull. Skirme v. hieyriitk yog 
^. The llatutcof limitations is as well a 

bar in equity as at law. Ibid, 710 

9. This frat. extends not to accounts 
current. Hid. ibid. 

10. Where an executor, adminiftrator, 
or trullee for an infant,, neglcfts to 
fue wlthiii fix years, the ftatutcfliall 
bind' the infant. Ibid, in note 711 



I. If a man approaches as near as he 
can to the hnds, this amounts tb a 
livery, ^-.ujlin v. OJb:rn 246 



HonDon. 

I. A fuit in the arches agunil any ia 
the ciiocefe v^ LckJoh is good, ^are* 
Pelling v. irhijion ' 202 

2. By 

Bb 
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2. By the Cttftom of London every citi- 
zen upon an antient foundation may 
t>uild His houfe as high as he pleaies. 
JtnoH. Page 273 

3. By the cuftom' of London a daughter 
lofes her orphanage (hare of her fa- 
ther's pcrfonal eftate, if (he marries 
without hisconfent ; unlefs he be re- 
conciled to it before his death. Harvy 
y.AJlon 749 

I. T^OES not lie to the Spiri- 

JL/ tual Court after adminiflration 

granted, Blackborcugb v. Davis 96 

I. A marriage with an illtgUlmatt re- 
lation wiihin the Ln^iticnl degrees is 
illegal. Haines v. Jeffreys 2 

a. Marriage cxcinguifhcs all centrals 
for debts due in futuro^ in piw/tnti^ 
or >ipon a contingency which niay 
become due during the coverture; 
otheiwife where the debt cannot be- 
come due during the coverture. Gr.gc 
V. A "on C/8 

3. A marriage with tlie wife's filler'^ 
daugh:cr was hold en to be within 
the Zri^/>/V^/ degrees ; lb a pryhilnrion 
was denied to tlie iJpijitoa! Cuurt, 
where a libel for th.it purpoic was 
exhibiied. ElUriun \. dufiitll 31^ 

4. Marriage articles lliull be carried 
ftridly into execution. U'cji v. Eri- 

Jey A^ii, 

a^a-tia. 

a, A perfon is chargrr.ble to the militia 
levy, ifiou^h it waa not cxerciied. 



A:/lfoi V. 



il^ODUfl. Vide c^irbcs. 



ir^oztga-ic. 

, ,/. conveys l.ncls to B. and his heirs 
by Iciiie and relcuil*, and by a de- 



feasance bearing date with the releafc 
agrees that if he pays 1000/. bor- 
rowed of B. within a year, that B, 
(hould re-convey to him ; but if he 
failed to pay the money within the 
year, then B, fliould mortgage or 
abfolutely fell the fame lands free 
from redemption. The money not 
being paid at the time, B, agreed to 
convey the eftate to C, and in the 
agreement and conveyances an excep- 
tion was made, and the defeazanc^ 
was mentioned, and a queftion ari- 
fing whether C had an abfolute 
edate, the Court determined chat he 
had purchaled an eftate fubjed to a 
redempttoA by jf. Croft v, P^uy/ 

Pa^e 603 

2. A mortgage by a Popifh heir may 
be redeemed by the next Protcftant 
kin. Joues v. M.retiith 661 

3. One who claims under a voluntary 
conveyance may redeem a mortgage. 
Ibid. 669 

4. A mortgagee fnall not be allowed to 
prefent to a living, which becomes 
vacant* becaufe nothing can be taken 
for ir, but (hall be looked upon as a 
trwllcc fcT the mortgagor or his gran- 
tee, and Hnll prelcnt Tuch perion :is 
they iliall name. CJally v. Sclby 343 

5. A uiorcgagcc may redeem his mort- 
gage, even though he li;is cove- 
n.iwied, (?r t::ken an oath not to rc- 
dcew). E. luA, Company v. Ar-yni 

iiiatJig::tfcn. 

I. TN an information upon the flatutc 
X 12 Car. 2. f. 18. it was determin- 
ed that a Iliip which was manned by 
nj;Miners rcljclent for Tome years in 
P^itjjui^ but who were not natives of 



e country, wr.s exempt from the 



th .,, _ , 

penalties ol tlif aci. ^,ot v. iV.tVwis 



J^cgroc. 



^wrc, Wh'^ihrr trover li'^s for a 
N r ^' io e . J 'ick 1 1 ing v . J^^ Lby 355 
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Doll piofequl. 

. May be granted upon an indiflmenc 
again il a iurgeon i*^\' rrfufing to be a 
conllablc. King v. Vond Pagi 3 1 2 



i^otuClaim. 

1. Where the right of entry (hall be 
tolled by defcent and non-claim. 
Makepic.c v, Fhtiber 457 



Ucnrduit 

. FlaintlfFought to pay theccfts of one 
non-ruit only, where a latitat was 
awarded againll four defendants, 
though rh^y appeared feveraily by 
different .ittornics, where the non- 
fuii was for not declaring againll 
iliem in two terms, jdnon. 74 

. Where the pkintiff hath been non 
fuiced for a uefedi in the declaration, 
the de.'bndanc Ihall be admitted to 
common bail in a new aflion brought. 
^uatre, uihnayiTAr v. Davilack 94 



/I5oticc. 

. Notice of executing a writ of in- 
quiry ought ro afccriain time and 
pi 'ice where it is to be executed. Le 
Mn}q c V. Ne-j;/uv: ^"5» 

. .\i>iice of rffulal ought i:i all fafa to 
be riven to the p/.tron. U.tig v. lU- 
nj'orJ (Biihop cf; m no:c 360 - 



1. An a(51icn lieth not for a general 
nufaiKe, where a particular damage 
to tl»e pJainiiff is not laid. lt.eJon v. 
Moor 58 

J, The reafon is to avt^id a multiplicity 
of fiiir.^, and betJiu.'t the King is en- 
tiuiitd with thor rtrtieuy. Ihid. 59 



d)ffice«« 

1 . A Seculity by a deputy to account 
2\ for half the pro6t8 of an office 

to the principal, and to retain theother 
half to himfelf is not a fale withia 
the ftat. 5 y»6 Ediju. 6. c. 16. CW- 
JiforJ V. Cariiongll Poff t 

2. 1 he (lat. 5 dff 6 Ed.v, 6. c. 16. ic- 
fpeding the fale of officics extends not 
10 'Jamaica or to ih? Colonies. Cad* 
Vford V. Cardondl in note Z 



iDuttator?* 

1. When pleaded in abatement, muft 
be i^\^2A^^ juh pede Jigilli, Moore v. 

. . 3^7 

2. Otherwife when pleaded in bar, or 

if the outlawry is in the fame Court. 
Ibid, in note ibidp 



fdap{il0. 

1. \ Recovery fuffered by a perfbn 
/j^ bred a Papift, and inflraAed 

in a femin.iry or college of Jefaits 
beyond fea in the Popitb religion was 
holden good, nutwithftanding the 
ftatutcs I Jr.c, I. 1.4. / 6. 3 Jac. 1. 
c. 5. and 3 Car, I. r. 2. Tbomby v, 
Fhtti-jQj 207 

2. A Fapift may devife his eftate to be 
fold in order to p.iy money which he 
owes to other Papifts, notwithftand- 
iiig the (lat. 11^12 /f7//. 3. f, 4. 
Mai km V. Binglce 570 

3. A mortgage by a Popifli heir may 
be reJeemrd by the next ProteBanc 
k'n. "Jones v. Meredith 66 1 



#artttcr0, 

1. If A B. and C. are partners, and 
judgment and execution is fued againft 
A-t only his (l»are of the goods can be 
fold. Kirig v. Mjuning ^619 

2. Where a iV/'# Fa ias iffued againit 
B. aft^r the frizure of ^11 the part- 
ner ftiip goods u^OQ a judgment and 

B b 2 cxe- 
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execution againft J. and the flienff 
returned Nulla BoiOj it was hoi den a 
faifc return. KiJ. Page 6 1^ 



t^atron. ^ 

i. If a Patron dies after his church b(?- 
comes void, and before he hath pre- 
fentcd, the avoidance is a chute! and 
£nes to his executor. FitzJ^erbcrt v. 
l(ecves 176 

a. A p itron may lary but cannot rc- 
To.U ills prefer. tation. hiti. wu-/. 

3. N.i'ic'i of rcfufal ought rn ail cafes 
to l)c given to \\\t p.Jtn.n. King v. He- 
reford (Biftiop of) in note 360 



1. If a fervant. who is fc nt to receive 
monc):, accepts a goldfnrith's note 
ini'[e;id of it, i'uch accc-prance does not 
biid the nialicr. IFard v. E'vans 

138 

2. Taper \% no prymcnt where there 
\v^t an ori;^iriaI and p!*cc4:."lcnt debt, 
for it is intci^.dfd to be tiiivjn upon 
this condition ('v'r/.s) that, the money 
be paid in a convenient time. /vV. 
in n^tc . ii^^d, 

I. /fp informaticn for Perjury flia!l not 
b-- iJp::licd by an Lnucndo* A'/V/."- v. 

• r-:t ' ^ "43 

'z'. If a mnn rives eviJcnco to the cre- 
dit of a witr.efi, thoi?,b. this be not 
the iii'uc, yet it is pc/j ury. I^JJ. i.i 
note iliJ. 



^Itc.-^ilvS^. 



I In ma-: 7 cafes a v^cfi-nviint hr!«; it in 
.1.5 ci'vLion to p!t.:'. .1 i.^att'T ipcci- 
aliy, or give i: va tr.\\j.cyr:c upon iric 
crer.criil {u'v.c. H:fj/}v v. ,ac!.b 4 

2. In an v..i\.>r\ r.\ai:li a l:ran;,cr the 
p{:iin;i;T ;ic:'d net ih.w tiiie ia iili."\ 
ielf. Stroud V. l>.rt 7 



3. Title muft be (hew^n where the a> 
tion is brought againil an owner of 
the f)il. Uid, Page 7 

4. Where a defendant in his plea his 
confefied the action, the judgment 
fhajl be uppn his confcflion, and not 
upon his bad pica. Jojiej v. Boding' 
if am 1 1 

5. And the plaintiff (hall have judge- 
ment, even though a verdi^ is found 
for the defendant. Ibid, in note S 

6. Concord h not well pleaded with- 
out fatiffiiflioa. Uid," 10 

7. Payment without acquittance is not 
a good plea to debt on bill. I^idm 

Hid. 

8. Such a plea is good after verdid, 
tdough bad on. demurrer. ILd, in 
note ibid. 

9. Entry without expulHon i$ a void 
plea Tn bar of rent. I/fid. n 

10. Where an adion lies at common 
law the word:, con/ra formam fiatuti 
fhall be rejected as furplufage. Ben- 
nett V. Tha,boii * 26 

1 1 . A termor for years cannot declare up- 
on a ^^c efiiite, Dorn v. Qcjhferd 44 

12. \l a man has matter of bar to plead, 
and flips his opportunity of pleading 
it, lie Ioj'co the benefit of it for ever. 
Rr^k V. Liixioii in note 8S 

13. If a man covenants to do feveral 
things, and his declaration contains 
a ger eral avtrmcn: of performance, 
this is aided by the appearance and 
p.'ci'. of the defendant. 'i'horpt v. 
Thct'j'e 99 

14. An inflrumcnt of compofition wiwi 
creditors need not be pleaded with a 
pfrt in curiam. Felt ha::: v. Cud' 
I'j'^rs'j 113 

15. Vvherc a ptrfon agrees to d.) a 
tiling, he muil fricw that he has dene 
a!l in hi^ pow.T to perLrm it, L^n- 
taC'^i'-ev. Ktliihyzcorth 1 17 

16 (A/i7 /v olio IccQ is to be confidcrcd 
as u plea in bar, and not in abate- 
n»ciu, Sr/Lib v. J^^ul^raz'e in note 

122 

17. In an a-fiicn for a double return it 
is ^(i.ricicn: U>t ihe plaintitfio a]lc'(j;^^e 
that Hm vvud cU.y eiCclcJ, iie n-ea no: 

it at-' 
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ftate any thing to (hew that his cledion 
was regular. Hale v. Owen Page 133 

18. If the iUtuce of limitations extends 
to Aiits in the Adnuralty Court for 
feamen's wages, a plea that it appears 
by the libel that the caufe of a^ion 
did not accrue within fix years is bud. 
The defendant (houlJ flare imme- 
diately that th? caufe of adicn did 
not accrue within xix. years. Eii;tr v. 
Jem's ^ ... '.37 

19. In an aftlon upon a joint obligation 
it mull appear that all executed it, 
or oiherwifc ic will be bad. Fitx- 
geraU V. Crai^-g I 39 

20. In a relciif;! pleaded, no pl.ice was 
alledged, and he!d a material omiilion 
on a general demurrer. Barker v. 
Palmer 1 4 1 

21. Where a fubmiifion is pleaded, and 
no place is fhewn, it is bad. IbiL 

ihU. 
-22. If a pica be to an aftion brought 
by one as adininiftrator, that A. made 
an executor, the defendant ought to 
traverfe that A> died intellate. Lan- 
donv,BtJjin?kam 156 

23. A plea of the performance of a will 
generally is bad. H.irvey v. Richard- 
Jon 161 

24. In an aclion a2:ainll a bankrupt for 
a debt due before he became a bank- 
rupt, he may plead that the caufe of 
aiSlioa aar>.;'.-d before his bank- 
ruptcy ; b'.^r h'j muit plc.id it P'^igore 
StaiHti. -T.^-'v V. ■ 205 

25. If an CAtcutor pleads bonds and 
judgments, and no alFcts ultra the 
judgments, and the plaintiff replies 
that the bonds were fraudulent, and 
it is found againll him, he cannot 
have judgment, though the afTcts arc 
found to be ultra the judgments 
pleaded. Chamoers v. Sba^^v 206 

26. There mull be a particular act 
fhewn by which the plaintifr'is inter- 
rupted, otherwifc the breach of a con- 
dition for quiet enjoyment is not well 

* aflignsd. AnG>7. 228 

27. When a perfon is charged as bailiff 
he cannot plead that at another time 
he was charged as receiver. //W^rr 



V. Hofydajf in note z- 



272 



28. In an aclion founded on an injury, 
every thing which fhcws tliat the de- 
fendant did what he lawfully migh( 
do, may be given in evidence upoa 
not guiity pleaded. Afton. Pagnj^ 

29. In an uiW.m for an cfcape, the de- 
fendant pl?ii'Js that the prifoner'ef- 
caped and returned before the a£lioi\ 
brought, without his ktiowledge, and 
was in execution for the damages, oji 
the faid judgment ; and it was hold- 
en .well, being tanianuunt to a re- 
taking on a freili parfuit. Cbairtiefs 
V. Giirjhitr .554 

30. In juflifying under the proccfs of 
an inferior Court, it L nece.Tary to 
fhcw that the precept levied was with- 
in the jurifdiclion of the Couii. Mo- 
ravia V. Slower 574 

31. Where intcrcfl is in land, orclainf- 
ed out of it, the plain [iff cannot re- 
ply i!e injuria fud ^oprid^ but ought 
to traverfe the right. Co.keiel v. 
Armjlrong 582 

32. The (herifFmay juflify by grant of 
a replevin, without ihcwing the pro- 
perty of the goods to b? in the plaia- 
tift' in replevin. Milks v. Daviei 

590 

33. Upon mn ejl faclum pleaded to a 
bail-bond, the defendant admits all 
other matters again (I him, and de- 
pends upon that for his defence, 
Bijhop V. Brooks 303 

34. An argumentarive plea is not gcod. 
Jrall\. FulivcoJ 3;o 

35. liut fhall be aided by verdi£l or on 
a general demurrtr. Ihid, in note 

332 

36. A plea of the ftat. 13 £//s. c. -:o. 
for non-refidcnce was allowed td be 
good when pleaded to a bill brought 
by a Icfile lor tithes. Bokenbam v. 
Bcntfald 39.2 



pocr« lBatC0.- . 

I. Whether Chambers "tn an Inn of 

Chancery are within the words or in- 

lent of tiic Hat. 43 £//\c. c, s. ratable 

to the poor. Moxoa v. Ihrjenail 534 

Bb 3 
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fSoft S^a&zx General . 

I. ts not liable for Exchequer bills lofl 
by the negligence of the receiver out 
of a letter delivered a: the poll office. 
Lune V. Cottm Page lOO 

Z. Is not liable for any default but his 
own. Jbid, in note ihiJ. 

3. Before the Hat. 12 Car. 2. e, %^- 
was liable for any mifcarriage. JbU, 

102 

4. Is liable for any fault of his own. 
Jbid, ibid, 

J. Is not like a com mod carrier. Ibid. 
in note 1 05 

ftetatoe0. 

I. Arc in their nature a fmall tithe, and 
the fowing them in great quantities 
will make no alteration. ff^alUs v. 
Pain in note 639 



f9olBet0. 

I. To make leafes when well purfucd. 

Winter v. Loveday 36 

«. A leafe in revcrfion is that which hai 

its commencement at a future day. 

Ibid, 38 

3. General power to make leafes how 
to be conftrued. Ihid. ibid, 

4. Under a power to make leafes in 
pofTeiTion or reverfion, a man may 
make either, but not both. Ibid. 39 

5. If a man has a power referved to 
him of making leales of two things, 
and a qualificaiion is annexed to rhe 
power, which cannot extend to one 
of thefc things, he may make a Icafc 
of that thing, without regarding the 
qualification. Und. 41 

6. Every power flidl be taken with 
fuch a reflrid>ion that the eilaie (ha!l 
not be dellroycd by it. Ibid. 42 

7. Whether a leafe for years by tenant 
for life, in purluance of a pnrticular 
power, ihali be good againll him who 
claims in remainder. Bajfkj v. // V- 
kwton A)^ 



8. A power given to a firgic wom;in, 
may if (he marry, be executed by 
her hufband and her. Ibid. Page^gS 

9 A leafe by tenant in tail is not good 
againll him in reverijon or lemainder. 
Ibfd. 497 

ID. Where a powfr is annexed to the 
eftate of one in pofTcfnon to make 
leafes, without A'ying in rcverlion, 
he c^n make a leale in poffeflion only, 
and not a leafe in revcrfion to cnni- 
^mcnce in/uturo, Loventry v. Green- 
t^y 315 

11. So if the power be to make leafes 
for one, two or three livei, he can- 
not make a leafe for a life not in rjp. 
Ibid. ibid, 

12. So where a man has power to make 
a leafe purfuant to a power, he (hall 
not make a fccond leafe to commence 
purfuant to his power. Ibid, ibid, 

13. A leafe to commence from the death 
of a prior leflee for life will be good. 
Ibid, 317 



1. Tt is fufHcient to infert in the copy 
cf theifTue, by way of replication to 
a plea M./ tiel record^ qucd habetur tale 
recorduKit though not undera Counfel's 
hand. Nt 11 berry v. Sin^dicUk 53^ 

2. Render of a prifoner by his bail is 
not compleat till the fees are paid. 
Huxley V, Clt'i.dQu 554 

3. A motion to plead double was de- 
nied, nfrer a jud^mtnt v^hich bad 
bct-n reguljrly obtained was fet aiide 
on payment of colls. Lcavtrv, If^it- 
chtr 561 

4. Wlicrd a plea of jiiHiflcation was ab- 
folutely ncred'ary to try the merits, 
and the plainrilFhaJ not been delayfd 
of a trial, the Ci urt have admitted 
the defendant to n^ake fuch defence, 
though the judgment fct alide was 
regular. Ibid, in note ibid. 

5. An adminiftparor was permitted^ 
alter a regul.?r judgment w;is fct afide 
upon payment of C(;}!s, to plead //<»»« 
adminijiravit generally, which was 

looked 
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looked upon as the general i/Tue. 
J Bid, in note Page 561 

6. The county being in the margin will 
fupply the want of it in the declara- 
tion. Shelley v. JFright 562 

7. The (herift's deputy is to be entered 
on record. Bury v. Ralutin 566 

8. A decree fer.ved on a Peer needs no 
letter miffive. Mackenzii v. Po-ivis 

9. In covenant, the plaintiff by his re- 
plication afJigns feveral breaches, to 
which the defendant does not rejoin ; 
though the plaintiff cannot waive the 
breaches, (being entered on the roll) 
yet he may take judgment for want 
of the rejoinder. IVlalker v. Priejily 

1. No one can maintain an a^lion for 
nonfeafance of a thing contrary to 
common right without alledging a 
prefcription. Wagjiaffy, Rider 341 

2. When a prefcription for a feat in a 
church is found by the verdid, the 
repairing, which is only a circum- 
ilance requiiite to fupport the pre- 
fcription, is of neceliity included. 
Sttdman v. Hay 366 

lE^;efentation. Vide fdatton. £lttare 
llmpeDit. 



I. How far privilege of Parliament 
alter diflblution ihal] be extended. 
Pittas Cafe ^ 4.44 

1d|ocef0. 

1. A Procefs ^o take the body, in. the 
firll initance» if founds if not, to 
attach him by his goods, i« a void 
procefs, and cuftoip will not make It 
^ good. 'Noxon v. Lilly 537 

jj. An attachment returnable before the 
full term, if after the F.flbin day, 
which is ftriflly the firft day of the 
term, was holden good. King v. 
Harris 547 



3. Procefs to be ufed when a Peer \i 
defendant. Mackemue v. Prdois in 
note I. ^age 675 

1. Whether it (hall be granted to the 
Spiritual Court in a fuit for fee? 
there. Ss^re. Johvfon ^. Lee 18 

2. Shall not go where fcandalous >vords 
are fpoken of the fun^ion of a fpiri- 
tual perfon. Anon. 25 

3* Shall go to the Admiralty in a fuit 
for the wages of a mailer of a (hip. 
Day V. Snelgrcrve 74 

4. Where a fuggeftion for a prohibition 
is not proved in fix months, the party 
fhall have a confultation without de- 
lay. Jnon^ 147 

5. Words which do not. dircdiy cWge 
the party with being a whore, are 
not fuch whereon the jurifdidiion of 
the Spiritual Court ought to be dif- 
allowed. Steward y. Allen 235 

6. If a caufe in an Inferior Court be 
alledged infra jurifdi^ioiC eMr\ though 
it be out of the jurifdidion, if the 
defendant does not plead to the ju- 
rifdidion, he fhall not afterwards 
have a prohibition. Marriott v. 
S^aw 278 

7. Prohibition fhall be granted to the 
Spiritual Court where a libel is for 
words fpoken of a clergyman, which 
are adionable at common law. Hall 
v. Doroftes 305 

8. In what cafes of defamation prohi- 
bitions are not granted to the Spiri- 
tual Court. ISid, in note 2 311 

9. A marriage with the wife's fifter's 
daughter was holden to be within 
the Levitical degrees ; fo a prohibition 
was denied to the Spiritual Court, 
where a libel for that purpofe was 
exhibited. EUcrton v. Gaftnll 318 

10. Upon a writ of enquiry executed 
after judgment by default in prohibi- 
tion, plaintiff fhall have cells. Bet- 
tifon V, Savage 33c 

fdiomlffo}^ &wn. Vide ViU0^oe 
C/^i twinge. 

Bb 4 
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I. A man has a propcty in animals 
which are Fer^r Nature found on his 
lands Rat tone Loci, Sutton v. Mca/y 

dluare 3!mpeDfe. 

I. TT7HERE the patron had pre- 
VV fentcd one incumbent, and 
the Univerfit/ prcfentcd another after, 
the Biihop has his clcdtion to take 
one frcfentcc or the other; and if 
the Biihop admits and inflitates the 
prcfentce of the iJniverfity, the pa- 
tron cannot maintain a ^nre Impedity 
becaufe there was no difturbance. 
Fitzherbert y, Ree'Vfs 169 

3. But if the Bifhop had Inftituted the 
prefcntee of the patron, ^arre in that 
cafe, whether a ^are Impedlt would 
have been maintainable. IbuL ibid. 

3. In Suare Impedit if the plain tifr' be 
outlawfl'd pending the writ, that out- 
lawry gives the King the title. Ibid. 

173 

4. But on revcrfing the outlawry, the 
plaintiff fhall hiive e::ecuti'jn of his 
judgment, and the Kin^^'s incum- 
bent fliall be removed. Ibid, in note 

5. In $uare Impedit the Pi (hop plcr.ded 
that he claimed nothing but ;ii Ordi- 
nary, and it was h<.jden bad, ibr 
want of allcdging noricc cf the re- 
fufal, though \\\ a cafe wbere tlic 
Crown prefcntcd. Kir.g v. Haefoyd 
(Bldiopof) 358 



:Cuc (23ctc. 

1. A n^rmor for ycur? canr.ut declare 
u^jon a -J^t F.jtati, Doru v. G^pjc'd 

4+ 

jOiii Cr.:u 3ftfcn3. 

I. In 2n action ^t Tom nn a (latutc, it 
is fij/Ticicnt to lay that a perfon is not 
qualii*Cu. without flicking tJiat he 



had not 100/. a ytar, or any other 
eftate which makes a qaalification. 
It is otherwiie in a convi^lion. Btiet 
V. Heeds Page 522 



IRcccftJer. Vide »aiifff. 



THF. word tencmcvty mentioned 
in the fiat. 9 Cif 10 Will 3. 
for the workhoufe corporation of Col- 
chtjler^ extends to a Rcdory. PvsxU 
V. Bull 26c 



ffietnainDcr. 



1. A /«/«r^ right of entry will not fup- 
port a contingent rcnn.ainder ; a pre- 
/tnt right will. Thompjon v. Leach 

46 

2. If the tenant for life enters for breach 
of the condition before the contin- 
gency happens, the contingent Re- 
mainder may veil. Ibid, 46 

3. A remainder limited to take effccl 
if and ivL'n former limitations ceafe 
is not contingent but vedcd. Biuict 
V. Flovd 02 

4. Where a tenant in tail covenants 
10 flr.nd fei'fcd to the ufe of himltlf 
for life, remainder 10 another, the 
rcinaiiider ib \c;id. Mucbell v. Gok 

121 

5. There cannot be a remainder unlefs 
a pani^uLr cflAtc Is crcdtcd at the 
f.imc lime u; en which It ii eA'pcdlant. 
R irjjt V . Hr. >?i -c . . // 232 

6- Ih^ cetiQiiicn of a remainder. U:d. 
in note 254 

1. An orucr of Rpinoval not appealed 
from i^ concluf.ve 10 all the woild. 
A7,v;'^ V. ClalbUy 71 

2. Ai; order ofjuillces for the removal 
of a man .md lii.> family, is iil on ac- 
count of uncertainty. King v. 

86 



3. Aa 
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3. An order of removal was holden ill 
• becaufe the pauper was thereby fcnt' 
to the mader, and not to the parifh 
where fettled. King v. Grange/end 

Page^j 

iRent* 

1. A debt due for rent upon a leafe 
(whether parol or by indenture) and 
a debt upon bond are equal in de« 
grce. Gage v. Adon 67 

2, A Icflee, who covenants to pay rent, 
and to repair with exprefs exception 
of cafuaUies by fire, is liable upon 
the covenant for rent, although the 
prcmifles are burnt down, and not 
rebuilt by the leffor. Cbefierfieldv, 
Bolton in note 3 633 



1. An avowant may abate his own 
' avowry for part of the rent diftrained 

for be/ore t but not after judgment. 
Rii hards V. Corntf.rd 42 

2. Plaintiff in replevin fhall not pay 
cods when the writ abates. Smith v. 
Walgrave 122 

3. A defendant in replevin may plead 
property either in bar or in abate- 
ment. Loveday v. ^r:t:bell 247 

4. 1 he flieriiT ijiuy ji:^^^/ by grant of a 
replevin, without iiunviug the pro- 
perty of the goodo tj !>c iu the plain- 
tilf in replevin. MULs v. Darvits 

c. Of the different ocfcriptions of 
pledges in replevin, and the cffeds 
of their oraiffion. Uid, in note 3. 

593 
6. The provifions made by the Hat. 
]l Geo. 2. c. 19.7122. for defen- 
dants in replevin. N/nvland v. Collins 
in note 302 

IBcp^cfentation. 

I. There is no reprefeii ration after bro- 

' ther's and fitter's children. Pelt v. 

Pett 87 



ISeSieutioti. 



1. Ought to be made immediately opon 
a conviflion of a forcible entry. Kiifg 
v. Harris Page 61 

IRebocatfon. 

1. The fame circumilanees ought to be 
proved to be performed to make a 
good revocation in equity as at law^ 
unlefs prevented by the party in- 
terefted. Piggott v. Penrke 250 

2. A will fuihcient to pafs a perfonal 
ellate will not amount to a good re- 
vocation of a former will, whereby 
the real eflate is devifed according to 
the flatute of frauds. Limbery v. 
Mafom . 451 

iSobbet?. 

1. On a fpecial verdidl in an indiAment 
for a Robbery on the Highway, the 
words then and there immediately do- 
not fufScicntly afccrtain the time to 
find the prifoners guilty. King v. 
Frances 47^ 

2. A taking in the prefence, is a taking 
from the perfon. Ibid, 479 

3. If a taking be violenter et contra vo- 
luntatem^ though the perfon be not 
put in adlual fear, it is robbrry. 
Ibid, in note ' ibid. 



j^cannaluin^a^asnacum. 

1. T) ERRS of Scotland after the 
X union fhall be intitled to this 

action. Frdkland w, Phipps 439 

2, So a Baron of the Exchequer is in- 
^ titlevl to this a£lion though the Hatate 

only mentions Jufiices tf thi one Bench 
or the Other, ibid, in note 440 



Scire jFdcfa0. 

I. Is no more than a writ of execution. 
Afion, 32 

2. l£ 
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2. , If a Scin Facias ai brought upon a 
recogniiance and execution is award- 
ed, there may be another Set, Fa, 
vpoa the iame recognifance. Ibid, 

J. A Sci. Fa. wa» brought by Eiron 
snd Feme upon a judgment reco- 
Tered by the Feme while fole, and 
after execution awarded the hufband 
dies ; a right is attached in the wife. 
Ibid. 3 I 

4. Fifteen days between the telle and 
fetum of two Scire Facias*s inclufive 
19 fufficient. Goodwk v. Biarbank 

. ,. . S3 
5» A Scire Facias is a judicial writ 

founded upon the judgment, which 

it ought to purfue. Btulmyn v. Child 

•87 

6. A Scu Fa. for (he execution of a £ne 
jkr grant and render by him in re- 
mainder after an eAate for life or in 
tail, mud fay that the tenant for life 
or tenant in tail is dead without iiTue. 
Ibid. 18S 

7* A man cannot plead to a Scire Facias 
matter which avoids or abates the 
writ. Phillips y , F^rxkr 525 

8. Where a Scire Facias iflued againll 
B» after the feizure of all the part- 
nerfhip goods upon a judgment and 
execution againll A, and the (herifF 
returned 'SuUa bona^ it was holden a 
ialfe return. Kings, Manning 619 



i^cotlanD. 

2. Peers of Scotland after the Union arc 
intitled to an a6lion of Scandalum 
MagficUum, Falkland v. Phipps /^"^^ 

t, A Scotch Peer fince the Union is 
equally entitled to privilege from 
arreil with any EngUjh Peer. Ibid. 
in note 440 

I. Seifin of lands imports the poiTeflion 
of them. Bodmyn y , Child 187 



£)eqtte(tratiou. 

. Whether a defendant after a decree 
again (I him (hall, before executioa 
filed, by alienation prevent the plain- 
tiff from taking his lands upon a Se- 
quellration. Cooky, Cook Page -JM 



1. Where a fervant executes a lawful 
command of his mailer in an unlaw* 
fui manner, he is anfwerable for the 
mifdemeanour, and not the mailer. 
Naijb V. Eafi India Company 469 

2. Ssare. Would not the mader be 
liable to an adtion for damages, at 
the fame time that the fervant is 
punilhable by a criminal profecution I 
Ibid, in note ibid. 

3. Where money is paid to a fervant, 
and he mifapplies it, the party has 
his remedy againfl the mailer or fer- 
vant at his eledUon. ^u. Gen. v. 
Peny 486 

S)l)ettff. 

!• Shall not take advantage of his own 
irregularity to excufe himfelf in an 
adlion. ILdey. O-axn 132 

2. May have an adiion of debt for his 
fees on the flat. 28 Eliz. c, 4. Jtt, 
Gen. ^ H'hite 435 

3. The (herift 's deputy is to be entesed 
on record. Bury v. Rabutin 566 

4. Where a Scire Facias ifTued againft 
B. after the feizure of all the part- 
nerfhip goods upon a judgment and 
execution againll 'A. and the {herif 
returned Nulla Bona^ it was holden a 
falfe return. King y . Manning 619 



I. The punlfhment of it by the com- 
mon and by the Canon Law. Thotm- 
by y. Fit ct ivood i n note 214 

2. If 
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2. If Simony be pnidoncJ, the offender 
tjicrebv reilored to his .iviug. 



IS not 
ILU. 



1 a^e 220 



^mugglinj. 



I. In fmuggling goods all prefent and 
aiding are principals, and equally 
liable to the whole penalty. Khig v. 
Manning 6 1 6 



dpfrftual Court. 

1 . Where articles in the Spiritual Court 
are declared null, parties may ob- 
jedl below again, origiijally. Ru/b- 
ivcrlh V. Mo fin 448 

2. The reafon why cuHoms arc not 
triable in the bpiritual Court. Hodg- 

/on V. Atiinjon in note 1 603 



dtatttte0. 

1. A perfon difabled by a ftatut<^ can- 
not be enabled by the King. Culli- 
ford V. Cardonell in Note 2 

2. A late aft is* within the equity of an 
aft made prcvioufly, Latie v. Cotton 

106 

3. Where an A£l of Parliament gives a 
forfeiture generally, the law deter- 
mines that the King (hall have it. 
Thornby v. Fltetnvood 2 1 1 

4. All that is a necefFiir}' cc^iequence 
of a flatute, is as (Irong as if it was 
in the ftatute itfclf. Ibid, 215 

J. Where a ftatute repeals an aft of 
repeal, the former ftatute is revived. 
Ibid. 216 

6. Repeals by implication are to be 
ufed very Cenderly becaufe they re- 
fteft upon the law-makers, llid. 

217 

7. When a Statute enafts any thing for 
the advantage of another, he will 
have a remedy given him by the 
fame Statute. Att. Gen. v. mite 

435 

8. If in an Aft of Parliament there be 

a prohibitory daufe, and another 



which gives a penalty, an informa- 
tion lies on the prohibitory claufc, 
and I he party may decline to proceed 
fcr the pen;.lty. Ibid^ P^g^^Z'^ 

. When (ht Legiflaturc puts terms 
upon an offender, no Inferior Court 
can hold any other terms to bean 
equivalent. Lord Di^hs*s Cafe 440 
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ifrubmllCoti. Vide 9toard. 



1 . Whether the farrender of a perfon 
non compas mentis is abiblutely void. 
Thomp/cn V. Lcacb 45 

2. A ' furrender of a copyhold to the 
deputy of a deputy fteward out of 
Court is good. Farktr v. Keck 84 

3. Where there arc joint ftcward» and 
a furrender is taken by one of them 
it is good. Ibid. ibid. 

4. A copyholder may make furrender in 
Court by Attorney. Ibid. 85 

5. The furrender of a copyhold is to 
have the fame favourable conftruflion 
as a will. Ftper v. /fTgf 9 1 



793 



A table of the Principal Masters. 



Cefiaiit0 in Common* 



1. A COPYHOLD <ftatc furrcnder- 
jf\ cd toibveral, equally to be di- 
▼idea» and to their re Ipe^ive heirs, is 
not a joifiteltate, but an eUate in com- 
mon. PiPcr V. }Ftgg Pa^f S8 

2. No predfe words are requi(ite to 
make a tenancy in common. IbU. 

ibhl. 

3* Joint tenants claim by one title, and 

tenants in common by feveral titles. 

Jhid. 91 

4. Where tenant in common declares 
againft another as receiver, it ought to 
be fliewnby whofe hands he receives 
otherwife he ought to be charged as 
bailiff. fTaHcrv.HoIydny 272 

5. Where there is a deviie to one and 
bis heirs, and to another and his heirs 
in another part of the v ill, they are 
joint>tenant)i« Scrafte v. RboJet J44 

6. If one joint-tenant be indebted to the 
King, but a moiety fhall be extended ; 
and if he die before any extent, no 
extent ikali be made on the bnd in 
the hands of the furvivor. King v, 
Mamting 6 1 9 



Center* 

1. Where a man is to pay money upon 
an adk being performed, and there is 
a tender of performing the ad, and a 
rpfufal, it is equivalent to its having 
boen done. Lamcapirc v. Ktllingworth 

116 

2. When a tender is pleaded, a refufal 
onght alfo to be a\ erred. WuL 117 

3« And if the party is abfent, it ought 
to be Aewn that notice was given 10 
him. Ihid. iifiJ, 

4. Tender muft be allcdged to be at the 
laft convenient time of the day. Ib'uL 

ibid, 

5. A tender pleaded^ and that the party 
#a» not tliere to receive it, is good, 
without faying, npr any one clie for 
him. Ibid^, ' ibiJp 



6. Tender that the plaintiff was ready to 
pay what was due for the copy of a 
polf, till the offi.er demands ibme- 
thing certain, held a good tender. 
Philip V. Sftufh Page I79 



Ceneraent. 

1. The word Tenement, mentioned in the 
ftat. 9& 10 Will. 3. for the workboafe 
corporation of Cclcbejer^ extends to a 
rcc\ory. P^rzi-ellv, Bull 265 

2. The word Tenement extends not only 
to that which may be hoiden by fome 
fervice, but comprehends all that a 
man may be feifed of ttt de libera 
TencMcnto^ Ibid, 267 



Ccrme. 

I . The whole term is but one day in 

law. Rci'-jefV Tri/tdle 2$S 



Citbee. 

1 h is not necefiary by the common 
Uw to ^ive ncticc ot the felting of 
them Cut Gald \' . E'Z\:rr 23 

2. A cuik^ra to give notice is good. Ibid 
in note /i/V. 

3. '1 he turning of cattle into them 
makes a fraudulent fr vera nee. Ibid, ' 

4. No aciion lies again (I executors ou 
the ttat. 2 5c 3 Euw. 6. c. 13. for not 
fetiing out tithes. • Att, Gen^ v. JVkrte 

434 

5. Neither is the executor of the parfon 
entitled to the forfeiture given by that 
(latute. Ibid, in Note ihid^ 

6. Unity of poil'eflion of a Manor and 
Kedory will not exempt the deme(nc 
lands from the payment of tithes, 
when they come to be levered. F^x v. 
EardiK-ill 498 

7. Clover-feed is a fmall tithe, and as 
fuch due to the Vicar. l^iUlis v. Paia 



63J 
8. Potatoes 
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8. Potatoes arc in their nature a fmall 
tithe, aod the fowing thfin in grrat 
quantities makes no alteration. J6i^. 
in Note Pjge6^g 

9. Small tithes mud be edimaced from 
the nature of the thing tiiheable, and 
not from the quantity in which it is 
(owed. JifitL iiui. 

10. Acorns are fmall tithes. U:J, 640 

11. It is nece/Tary that the acorns be ga- 
thered and fold ; for if they drop of 
fhemfelvcs from the trees in the fra- 
fon, and the owner's cattle eat them, 
in that cafe no tithe ihall be paid of 
thean. fSiJ in Note 2 iSiJ, 

12. Prcfcription in ?wn fii-cifKavt/o even 
againli a Iav impropriator was holden 
not go d Ulij^^t V. Ei^afis 643 

13. No OIK* can prefcribe in a nm tLcl- 
mnmtio agHinil a fpiritual pcrfon ; and 
the re.Jun for it. Ibid, 647 

14. A layman may claim an exemption 
Uf-wn the payment of Tithes by a 
real coinpofition, 1 lie meaning of 
a real compofition. Ihld. in Note 

6ro 

15. When a M^dui dccmamli (hall be 
go.d. Ihtd. 651 

16. 1 lie definition of a Mc:h:S, IbiJ^ iy 
Nore 2 ibid, 

17. The diflVrcnt ground?" upon which 
r<Tiigious pci foils could be exempt 
Irom the pr.vnu'nt of 'i ithes. Ibid. 

a 8. Spiritual perfons, or ihe King, who 
is PtijCna facra^ being capable of 
1 ithes in pernancy, arc capable of 
prefcribing 10 be difchargcd of the 
payment of tJcm. Ibid. 654 

19. The King's Patentee, being a lay 
pcrfon, cannot do fo. Ii/id, 656 

to. Bill to cftablifh a Modus when pro- 
per, Rud^ev.Cbacmcn 697 

21. A plea of ti)c Hat. 13 Eiiz. c. 20. 
was allowed to be good when pleaded 
t<» a bill brought by a Icilcc iar Tithes, 
BJicnbam v. Bchtfi-^id 392 



X. Matter of inducement is nottraverf- 

able. Anon. 229 



2. When the defendant- in replevin 
makes conufance, or avows that the 
property is in himfelf, it feems to be 
fufiicienc without a traverfe. LoveJ^ 
V. Mitchell ^ Page 247 

3. Whereintereft is in land, or claimed 
out of it, the plaintiff cannot replf 
/// injuria fua propria^ but ougkc to tra- 
verfe the right. Cockael v. Armfirmg 

58t 

4. The inducement to a traverfe is in* 
fufficiept, where the traverfe it a 
thing immaterial. Newlandw. Collins 

302 



CreCpaTf. 

I. If a lord of a manor cut down treet 
where a copyholder may take them 
for repairs, trefpais lie«« J/^mead v. 

7« 



Raftz*^r 



Ctolier. 

1 . Lies for a bond ; and for Letters Pa« 
tent. Pickering v. Applehy 55^ 

2. ^uarcy Whether It lies for a Negro. 
Ibid^ ibid. 



CruSee. CruS. 

1. If a truftee has conveyed lands before 
execution fued, though he was feifed 
in trull for the defendant at the time 
of the judgment, the lands cannot be 
taken in execution. Hunt v. C^Ut 

2. If a term of years be a/Hgaed to A. 
for the ufeof B, this fliall be a truH 
for B, and not an ufe executed. Satin- 
d(rs V, Stci'cns ar I 

3. Whatever a truftee does to prevent 
the intention of his teftaior is a breach 
of truil, and ought to be (tt aftde. 
^itorney General V, Ti/U9g 4*3 

4. Where one purchafrs with notice of 
a tru.^, he is liable to iti Dcrfoc^?iancc, 
though he paid a valuable conddcra- 
tii^n. Qc/i v. Po^ml 609 

S A 



Wi 
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5. A Court of Equity may order a feme 
covert who is an infant, being heir or 
truflec to levy a fine. Aion. Tagi6i^ 

6. A perfbn is deemed a trndee, if he 
takes an inheritance after notice of ar- 
ticles to fettle theeftate. Skirmev, Mej- 
rick 700 

7. The (latute of limitations extends 
not to a trufl. Ibid. yog 



'A 



Ofe. 

N ufe is an authority to take the 
profits. Dazi) v. Ntr^vborou^h 

243 
2» No ufe can be limited on an ufe. 

Ibid. iiid. 

J. If a term of years be afligned to J, 
for the ufe of B. this (hall be a truft 
fbr B. and not an ufe executed. Saun- 
dtrs V. SteviTU %y i 



SIcitfance. 

U TJLEA, that the defendant fu^y ad*- 
X miniftcred ante exhibit ionem bill*e 
itjius the plaintiff, where it ought to 
have been diUc impftraticncm brci\ ae 
aitachiaminU held bad. Pouhon v, 
GoJJard 1^2 

X. Helps every thing which is ncceflary 
to be proved upon the trial, and with- 
out which no verditt could have been 
given. Blackcll \ . Heal in Note 12 

2. Aids a fadlalledged in a declaration 
at a day impoflible, but not a day be- 
tween the declaration and the verdi<5l. 
Hid. ibiJ, 

3. Aids many things not cxprefTed with 
certainty. I've/on \, Moor 59 

4. In an ejeftmcntagainfirevcral, if one 
only ccnfcfs leafe, entry, and ouller, 
and the others do not, how the vcr- 

. did (hall be, Gree v. Rolls 114 

J. A declaration in an a£lion on the cafe 

for a way was helped after a verdi^l, 

tliough the particular fort of way was 

not fhewn. Warner V. Gretn 

ibid. 



6. The words ad iifum defendtntit indeaj 
of ad ufum quercntii after a verdid 
(hall be reje£ted« Palmer v. Sfajilj 

7. In an adlion for the ufe of ^ chariot 
for a year, the declaration was toldeh 
good after a verdifl, though it did 
not aver that the defendant had the 
life of the chariot for the year. Maj 
V.King . 116 

S. In an immaterial iHue the defendant 
(hall plead again even after a verdift 
for the plaintiff. Anon. 14.8 

^. A verdict was fct afide Where the ju- 
ry cail lots how they fhoirid give it. 
PhiHipsx, Fozvkr 52f 

10. A verdidt \yas holden to be void, bc- 
caufc the jury examined the witnefTes 
apart. lirid. 527 

11. Where a verdid hath found words 
fpckcn of the plaintiff as brother of 
the defendant, it is fufficicnt, ihoughf 
there was noaverment in the declara- 
tion, that he was his brother. Cafile 
V. Bailey 528 

iz. An aigumentative plea fhall be 
aided by a verdidt. Wall v, fulzvoo/, 
in Note" 332 

13. When a prefcn'piion for a feat in a 
Church is found by the verdict, the 
repairing, which is only a circura- 
ftnncc requifite tofupport the prefciip- 
tion, is of necefnty included. SieJ^r.t 
v.Hay 3 06 



CC:!a5>t of JLato. Vide IDebt. 



r. A DEVISEE is not a fufllclert 
jTx. witnefs to a wi!l, wiihiu the 
flatuteof frauds. Hflllard v, Jtnni/tgs 

r 

2. Where a Will is well executed with- 
in tlie llatute of frauds. Prate v. Oig- 
Ij 197 

3. It is not ncceffary that the witnefTeb to 
a Will fnould fee the Tcil^tor iign if. 
Pjid. 198 

4. A Will in thefe words, / w^if my 
Niece Executrix if my GocJs, Lardj, 
and Chattels^ cannot be conilrued into 

a de^ 
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m devife of the land, neither will it 
iubjedt the land to the payment of 
debts. Piggott V. PenrUe Page 254 

;. A Will fufficient to pafs a pcrfonal 
edate will not amount to a good re- 
vocation of a former Will, whereby 
the real eibte is devifed according to 
the ftatute of frauds. Limhtry v. Ma- 
fin 45 « 

\. It (hall be left to a jury to deter- 
jnine« merely from circum (lances, 
fnthout any pofitive proof, whether 
the witne(res to a Will (being all 
dead) fet their names in the prefence 
of Ae Teftator. Hands v. Jamet 51 1 

r. A Will (hall not be read on proof of 
a witnefs's hand, unlefs there be pod- 
tive proof that he is dead. Hungaie 

- ■ ' 614 
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mitntVk%. 

1. ADevifee is not a fufficient witnefs to 
a will within the ftatute of frauds. 
Hiliiardv. Jennings 91 

2. It is not nece(rary that the witnefTes to 
a will (hould fee the teftator (ign it. 
Peati V. Ougljf 198 

3. Where there is a (ingle witnefs 
againil the defendant's oath, this is 

Vol. II. 



not fufficient evidence for a decree* 
Spied v. Martim Page 5 87 

mrit0. 

1 . Fifteen days between the tefle and re- 
turn of two Scire Facias^ s incluiive, it 
fufficient. Goodivin v. Bearbatik 53 

2. A defeft in a writ is aided by the vo- 
luntary appearance of the defendant, 
but not when his appearance is by 
coercion. King v. Tyler 109 

3. A writ of Execution may ht2s tejit 
the firil day of the term of which the 
judgment is entered, Parfont v. Gili 

4. A writ of covenant for a fine is a real 
adiion. Hunt V, Bourne 124 

5. A fine levied of land in antient de- 
mefne in the Court of Common Pleas 
makes it a Frank Fee, and the Lord 
has his writ of difceit to rcvcrfe it. 
Ihid, 1 26 

6. In an allegation that a writ iffued 
out of Chancery {recitando, ^c, per 
quod pnrcepitj the King (hall be con(i- 
dercd as the nominative cafe to the 
verb prxcf pit. Hale v, Owen 13a 
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